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Case: CV-2008-0003920-0C Current Judge: David C Nye
Minor Miracle Productions, LLC vs. Randy Starkey, eta!.

Minor Miracle Productions, LLC vs. Randy Starkey, David Richards
Date

Code

User

9/25/2008

LOCT

AMANDA

CR

David C Nye

NCOC

AMANDA

New Case Filed-Other Claims

David C Nye

COMP

AMANDA

Verified Complaint and Demand for Jury Trial; lsi David C Nye
Gary Cooper, atty for Plaintiff

SMIS

AMANDA

Summons Issued

AMANDA

Filing: A - Civil Complaint for more than $1,000.00 David C Nye
Paid by: Cooper & Larsen Receipt number:
0036014 Dated: 9/25/2008 Amount: $88.00
(Check) For:

ATTR

AMYW

Plaintiff: Minor Miracle Productions, LLC Attorney David C Nye
Retained Gary L Cooper

AFFD

AMYW

Affidavit for Service Outside of State; lsi Gary
Cooper, atty for Plaintiff

David C Nye

MOTN

AMYW

Motion for Service Outside of State; lsi Gary
Cooper, atty for Plaintiff

David C Nye

9/26/2008

ORDR

AMYW

Order for Service Outside of State - GRANTED;
lsi J Nye, 9-26-08

David C Nye

11/3/2008

AFFD

CAMILLE

Affidavit of process server; srvd on Randy
Starkey on 10-15-08

David C Nye

MARLEA

Filing: 17 - All Other Cases Paid by: moffatt
thomas Receipt number: 0041989 Dated:
11/10/2008 Amount: $58.00 (Check) For:
Starkey, Randy (defendant)

David C Nye

MARLEA

Filing: J5 - Special motions, petitions and
pleadings - Third party complaint- this fee is in
addition to any fee filed as a plaintiff initiating the
case or as a defgendant appearing in the case
Paid by: moffatt thomas Receipt number:
0041989 Dated: 11/10/2008 Amount: $14.00
(Check) For: Starkey, Randy (defendant)

David C Nye

ANSW

CAMILLE

Answer, Counterclaim and Third Paty Complaint; David C Nye
aty Gary Dance for Defs

CNTR

CAMILLE

Counterclaim

David C Nye

ATTR

CAMILLE

Defendant: Starkey, Randy Attorney Retained
David P Gardner

David C Nye

MOTN

CAMILLE

Motion for Admission Pro Hac Vice;
Dance for Def ICounterclaim

David C Nye

AFFD

CAMILLE

Affidavit of Gary Dance in Support of Motion for
Admission Pro Hac Vice; aty Gary Dance for
defs

ORDR

CAMILLE

Order RE: Admission Pro Hac Vice James Harris; David C Nye
(Defs Motion for Admission Pro Hac Vice should
be and hereby is GARANTED: J Nye 12-3-08

CAMILLE

Answer to Counterclaim and Third Party
aty Javier Gabiola for plntf
Complaint;

11/10/2008

12/1/2008

12/3/2008

~/31/2009

Judge

David C Nye

aty Gary

David C Nye

David C Nye

icial District Court - Bannock County
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Case: CV-2008-0003920-0C Current Judge: David C Nye
Minor Miracle Productions, LLC vs. Randy Starkey, eta!.

Minor Miracle Productions, LLC vs. Randy Starkey, David Richards
Date

Code

3/31/2009

User

Judge

CAMILLE

David C Nye
Notice of Service - Plaintiffs counterdefendant
Third Party Defs First set of Interrog and REquest
for Production of documents to
Def/counterclaimantiThird Party Plaintiff: aty
Javier Gabiola for plntf

7/17/2009

AFFD

AMYW

Affidavit of David P. Gardner in Support of Motion David C Nye
for Leave to Withdraw as Counsel; lsi David
Gardner, atty for Defendants

8/612009

MOTN

AMYW

Motion for Leave to Withdraw as Counsel; lsi
David Gardner, atty for Defendants

David C Nye

AFFD

DCANO

Affidavit of James H. Harris III; Gary Dane,
Counsel for Dfdt.

David C Nye

MOTN

AMYW

Motion to Appear Pro Se; lsi Randy Starkey, pro
se

David C Nye

MOTN

AMYW

Motion to Dismiss with Prejudice While
Preserving Counter Claim and Request for Oral
Argument on the Motion; lsi Randy Starkey, pro
se

David C Nye

MOTN

AMYW

Motion for Sanctions and Request for Oral
Argument on the Motion; lsi Randy Starkey, pro
set

David C Nye

ORDR

AMYW

Order on Motion for Leave Withdraw as Counsel; David C Nye
GRANTED, James Harris, III is relieved as
counsel of record; lsi J Nye, 8-13-09

ORDR

AMYW

Order on Motion for Leave to Withdraw;
GRANTED, Moffatt Thomas is relieved as
counsel of record; lsi J Nye, 8-13-09

CAMILLE

Brief to Accompany Motion to Dismiss;
Starkey pro se

Randy

David C Nye

CAMILLE

Notice of hearing; set for 9-14-09 @ 10:00 am:
pro se

David C Nye

CAMILLE

Hearing Scheduled (Hearing Scheduled
09/14/200910:00 AM)

David C Nye

CAMILLE

Motion to Compel; aty Gary Cooper for plntf

David C Nye

CAMILLE

Memorandum in support of Plntfs Motion to
Compel; aty Gary Cooper for plntf

David C Nye

CAMILLE

Motion to STrike Objection to Defs Motion to
Dismiss; aty Gary Cooper for plntf

David C Nye

CAMILLE

Affidavit of Javier L Gabiola in support of Motion
to Compel; aty Gary Cooper for plntf

David C Nye

CAMILLE

Affidavit of Javier Gabiola in support of Plntfs
Motion to Strike Objection to Defs Motion to
Dismiss and Motion to Dismiss and Motion for
Sanctions; aty Gary Cooper for plntf

David C Nye

CAMILLE

Memorandum in support of Plntfs Motion to Strike David C Nye
objection to defs motion to dismiss and motion for
stay on defs motion to dismiss and motion for
aty Gary Cooper for plntf
sanctions;

8/11/2009

8/13/2009

8/28/2009

HRSC
3/1/2009

)/3/2009

David C Nye
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Code
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Judge

CAMILLE

Motion to stay Defs Motion to Dismiss and Motion David C Nye
for Sanctions; aty Gary Cooper for plntfs

CAMILLE

Notice of hearing; set for motion to
strike/objection to defs Motion to dismiss, on
9-14-09 @ 10:00 am: aty Javier Gabiola

David C Nye

CAMILLE

Objection to Motion to Compel; pro se

David C Nye

CAMILLE

Objection to all plntf Motions to Strike; pro se

David C Nye

CAMILLE

Motion to Amend Complaint; aty Javier Gabiola David C Nye
for plntf

AMCO

CAMILLE

Amended Complaint Filed and Demand for Jury
Trial; aty Javier Gabiola for plntf

David C Nye

MEMO

CAMILLE

Memorandum in support of Motion to Amend
Complaint; aty Javier Gabiola for plntf

David C Nye

CAMILLE

Plaintifflcounterdefendants Second Motion to
David C Nye
Strike Objection to Derfs Motion to Dismiss and
Motion for Sanctions; aty Javier Gabiola for plntf

CAMILLE

Memorandum in Opposition to Defs Motion to
David C Nye
Dismiss and Motion for sanctions and in support
of Plntfs Motion to strike/objection to Defs Motion
to Dismiss and Motion for Sanctions; aty Javier
Gabiola for plntf

CAMILLE

David C Nye
Affidavit of Javier Gabiola in suppport of Plntfs
Reply Memorandum in support of Motion to
Strike/Objection to Defs Motion to Dismiss;
aty
Javier Gabiola for plntf

CAMILLE

Reply Memorandum in support of Plntfs Motin to
Compel and Motionto Strike; aty Javier Gabiola
for plntf

David C Nye

~/14/2009

DCANO

Court Minutes; Court denies Motion to Dismiss
and Motion for Sanctions is denied, Motion to
Compel will be notice at a later date.

David C Nye

1/17/2009

CAMILLE

Notice of hearing; set for 10-26-09 @ 9:30 am:
aty Javier Gabiola for plntf

David C Nye

CAMILLE

Hearing Scheduled (Motion to Compel
10/26/2009 09:30 AM)

David C Nye

CAMILLE

Notice of service - Plntfs Counterdefendant Third David C Nye
Party Defs First set of Req for Admissions to def
counterclaimant third party plntf

9/3/2009

9/4/2009
9/9/2009

::1/10/2009

HRSC

1/18/2009

12112009

MOTN

DCANO

Motion for Stay Unpon Appeal; Randy Starkey,
pro se

David C Nye

123/2009

MISC

DCANO

Plaintiff's Objection to Defendant's Motion for
David C Nye
Stay Upon Appeal; Gary L. Cooper, Atty for Plntfs.

125/2009

APSC

DCANO

Appealed To The Supreme Court

David C Nye

NOTC

DCANO

NOTICE OF APPEAL; Randy Starkey, Pro Se

David C Nye

MISC

DCANO

Received $101.00 for Filing Fees on 9-25-09,
check # 1101. Received $100.00 for Clerk's
Record check # 1102 on 9-25-09.

David C Nye

Date: 11/9/201 0
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Code
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Judge

DCANO

Filing: L4 - Appeal, Civil appeal or cross-appeal to David C Nye
Supreme Court Paid by: Randall T. Starkey
Receipt number: 0035874 Dated: 9/28/2009
Amount: $101.00 (Check) For: Starkey, Randy
(defendant)

MOTN

DCANO

MOTION FOR PERMISSION TO APPEAL TO
IDAHO SUPREME COURT; Randy Starkey, Pro
Se.

David C Nye

MISC

DCANO

CLERK'S CERTIFICATE OF APPEAL; Signed
and Mailed to Counsel on 9-28-09.

David C Nye

9/29/2009

MEOR

DCANO

Minute Entry and Order; The court Denied both
Defendant's Motionto Dismiss and Motin for
Sanctions. Plaintiff will need to contact the court
clerk to schedule a time for their Motion to
Compel to be heard. s/J. Nye on 9-29-09.

David C Nye

10/1/2009

MOTN

DCANO

Motion for Telephone Hearings; Randy Starkey,
pro se.

David C Nye

RESP

DCANO

Response to Requests for Admissions; Randy
Starkey, pro se

David C Nye

CAMILLE

Request for Additional Record; aty Javier
Gabiola for plntf

David C Nye

10/2/2009

CAMILLE

Non Filing of Discovery; J Nye 10-2-09

David C Nye

10/8/2009

CAMILLE

Memorandum to support motin for protective
order in discovery; pro se

David C Nye

CAMILLE

Motion for Protective Order in Discovery; pr se

David C Nye

10/9/2009

CAMILLE

Notice of hearing; set for 10-26-09 @ 9: 30 am:
pro se

David C Nye

10/20/2009

CAMILLE

Plaintiffs Memorandum in opposition to
Defendants Motion for Protective Order in
Discovery;
aty Javier Gabiola for plntf

David C Nye

CAMILLE

Affidavit of David Richards in Opposition to Defs
Motion for Protective Order in Discovery; aty
Javier Gabiola for plntf

David C Nye

CAMILLE

Plaintiffs Memorandum in Opposition to Defs
David C Nye
Motion for Permissive Appeal; aty Javier Gabiola
for plntf

CAMILLE

Affidavit of javier Gabiola in support of plntfs
Opposition to defs Motion for Permission to
Appeal to the ID Supreme Court; aty Javier
GAbiola for plntf

David C Nye

CAMILLE

Affidavit of David Richards in support of Plntfs
Opposition to Defs Motion for Permission to
Appeal to the ID Supreme Court: aty Javier
GAbiola for plntf

David C Nye

DCANO

IDAHO SUPREME COURT; Clerk's Certificate
received in SC on 10-1-09.

David C Nye

9/25/2009

9/28/2009

MISC
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Date
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10/20/2009

MISC

DCANO

IDAHO SUPREME COURT; Clerk's Record and
Reporter's Transcript Suspended for District
Court Entry of Final Judgment.

MISC

DCANO

IDAHO SUPREME COURT; Order Suspending
David C Nye
Appeal. It appears that this appeal is premature. It
is hereby Remanded to District Court and
proceedings in this appeal shall be Suspended.

CAMILLE

Notice of correction to Clerks Certificate of
Appeal; aty Javier Gabiola for plntf

David C Nye

CAMILLE

Affidavit of Skyler Proctor in support of Plntfs
Opposition to Defs Motion for Protective Order;
aty Javier Gabiola for plntf

David C Nye

CAMILLE

Notice of service - Plntfs counterdefendant third
party defs second set of req for production of
documents to def counterclaimant third party
plntf: aty Javier Gabiola for plntf

David C Nye

AMYW

David C Nye
Hearing result for Motion to Compel held on
10/26/2009 09:30 AM: District Court Hearing Hel<
Court Reporter: Stephanie Morse
Number of Transcript Pages for this hearing
estimated: Less than 100 pages.

10/29/2009

CAMILLE

Amended Complaint and Demand for Jury Trial;
aty Javier Gabiola for Plntf

10/30/2009

CAMILLE

Order RE: Plntfs Motion to Amend Complaint and David C Nye
Motion to Compel and Defs Motion for Permission
to Appeal to the ID Supreme Court and Motion for
Protective Order in Discovery; J Nye 10-30-09

11/13/2009

CAMILLE

Request for Scheduling Conference;
Gabiola for plntf

DCANO

IDAHO SUPREME COURT; Memorandum in
David C Nye
Opposition to Defendant's Motion for Permission
to Appeal to the Idaho Supreme Court; Affidavit
of Javier L. Gabiola in Support (Filed Under Seal).

CAMILLE

Motion to Amend Answer;

DCANO

Certificate of Service Amended Answer with
Counterclaim; Randy Starkey, pro se

David C Nye

CAMILLE

Corrected Amended Answer to Amended
Complaint with counterclaim; pro se

David C Nye

CAMILLE

Notice of service - Plntfs Responses to Defs
Interrog; aty Javier Gabiola for plntf

David C Nye

CAMILLE

Certificate of sevice discovery items;

David C Nye

DCANO

Motion for Corrected Amended Answer to
Amended Complaint with Courterclaim; Randy
Starkey, pro se.

David C Nye

CAMILLE

Plaintiff 1 Counterdefendant Minor Miracle
Productions, LLC and Third Party Defendant
David Richards Answer to Counterclaim and
Complaint;
aty Javier Gabiola

David C Nye

10/21/2009

10/22/2009

10/26/2009

11/17/2009

DCHH

MISC

11/19/2009
CERT

11/25/2009

211/2009

David C Nye

David C Nye

aty Javier David C Nye

pro se

David C Nye

pro se

Sixth
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Code

Date

Protective Order;

MOTN

BRANDY

Motion to unseal affidavits; dfdt Randy Starkey
prose

David C Nye

MEMO

BRANDY

Memorandum To Support Motion to Unseal
Affidavits; dfdt prose

David C Nye

MOTN

BRANDY

Motion for Change of Venue; dfdt Randy Starkey David C Nye
prose

MEMO

BRANDY

Memorandum to Support Motion for Change of
Venue; dfdt prose

CERT

BRANDY

Certificate Of Service; Motions to unseal affidavits David C Nye
and to change venue with memoranda; prose

CAMILLE

Memorandum in Opposition to Motion to Unseal
Affidavits; aty Javier Gabiola for plntf

David C Nye

CAMILLE

Memorandum in Opposition to Starkeys Motion
for change of Venue; aty Javier Gabiola for
plntf

David C Nye

CAMILLE

Affidavit of Javier Gabiola in Support of
David C Nye
Memorandum in Oppisition to Starkeys Motion for
Change of Venue; aty Javier Gabiola for plntf

CAMILLE

Note of Issue and request for Trial Setting;
Javier Gabiola

CAMILLE

Affidavit of Javier Gabiola in support of Plntf
David C Nye
counterdefendants second Motion to Compel and
Motion for Sanctions; aty Javier Gabiola for plntf

CAMILLE

PlaintifflCounterdefendants Second Motin to
Compel and Motion for Sanctions; aty Javier
Gabiola for plntf

David C Nye

CAMILLE

Notice of hearing; set for Motion to Compel on
2-22-2010 @ 10:330 am: aty Javier gabiola for
plntf

David C Nye

AMYW

Hearing Scheduled (Motion to Compel
02/22/2010 10:30 AM)

David C Nye

CAMILLE

Affidavit of Sonia Chavez; pro se

David C Nye

AMYW

Hearing result for Motion to Compel held on
David C Nye
02/22/201010:30 AM: District Court Hearing Hell
Court Reporter: Stephanie Morse
Number of Transcript Pages for this hearing
estimated: Less than 100 pages.

12/22/2009

2/4/2010

HRSC
~/16/201

0

'.122/2010

Judge

CAMILLE

12/3/2009
12/14/2009

User

DCHH

J Nye 12-3-09

David C Nye

David C Nye

aty David C Nye

Sixth
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Time: 03:24 PM

District Court· Bannock County

User: DCANO

ROA Report

Page 7 of 9

Case: CV-2008-0003920-0C Current Judge: David C Nye
Minor Miracle Productions, LLC vs."Randy Starkey, etal.

Minor Miracle Productions, LLC vs. Randy Starkey, David Richards
Date

Code
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2/25/2010

ORDR

AMYW

Order Granting Plaintiff/Counterdefendant's
David C Nye
Second Motion to Compel and Motion for
Sanctions; atty Javier Gabiola appeared for hrg
on Mtn to Compel, def Randy Starkey did not
appear and crt called def who did not answer,
pltff's motion to compel is granted, request for
sanctions is granted, court awards expenses in
the form of atty fees and costs that plaintiff
incurred in filing second motion to compel and
motion for sanctions, pltff has 14 days to submit
an affidavit reflecting attorneys fees and costs
incurred for motion, unavailable trial dates will
need to be submitted within 2 weeks of this order;
/s/ J Nye, 2-25-10

CAMILLE

Affidavit of Javier Gabiola Re: Order granting
Plntf/counterdefs Second Motin to Compel and
Motion for Sanctions; aty

David C Nye

CAMILLE

Certificate of service Affidavit of Sonia Chavez;
pro se Randy Starkey pro se

David C Nye

CAMILLE

Certificate of Service Affidavits of: Randy Starkey David C Nye
and Kenneth Belleville; Randy Starkey pro se

CAMILLE

Affidavit of Kenneth Belleville; Randy Starkey
pro se

CAMILLE

David C Nye
Affidavit of Randy Starkey Regarding: Witness
Tampering, Obstruction of Justice, Malicious Libel
During State and Federal Lawsuits, Obstruction
of Discovery;
Randy Starkey pro se

NORT

CAMILLE

Note Of Issue/request For Trial; aty Javier
Gabiola for plntf

HRSC

AMYW

Hearing Scheduled (Jury Trial 03/22/2011 09:00 David C Nye
AM)

HRSC

AMYW

Hearing Scheduled (Pretrial Conference
03/07/201111:00AM)

ORDR

AMYW

Order Setting Pre-Trial and Order Setting Jury
David C Nye
Trial; matter is set for trial on 3/22/11 at 9:00 am,
PT set for 3/7/11 at 11 :00 am, discovery cut off is
2/20/11, pltff's disclosures are due 11/22/10, defs
disclosures due 12/22/10, rebuttal disclosures
due 1/21/11, mtn cut off is 2/20/11, deadline to
add parties or amend pldgs is 12/22/10, SJ Mtns
filed by 1/21/11, trial briefs and jury instructions
due at PT conference; /s/ J Nye, 3-15-10

1118/2010

CAMILLE

Notice of Deposition; set for 4-5-2010 @ 9am on David C Nye
Randy Starkey; aty Javier Gabiola for plntf

f/8/2010

CAMILLE

Order awarding costs and fees and Discovery
Sanctions;
s/ Judge Nye 4-8-2010

·/14/2010

CAMILLE

Motion for Sanctions and Award of Attorney Fees David C Nye
and Costs; aty Javier Gabiola for
plntf/counterdefendant & Third Party Def

3/8/2010

3/15/2010

Judge

David C Nye

David C Nye

David C Nye

David C Nye

Date: 11/9/2010

Sixth

Time: 03:24 PM
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Judge

CAMILLE

Memorandum in support of Motion for Sanction
and Award of Attorney fees and costs;
aty
Javier Gabiola for plntf/counterdef & third party
def

CAMILLE

Affidavit of Javier Gabiola in support of Motion for David C Nye
sanctions and award of attorney fees and costs;
aty Javier Gabiola for plntf/counterdef & third
party def

CAMILLE

Notice of hearing; set for 5-17-2010 @ 9:30am:
aty Javier Gabiola for plntf

David C Nye

CAMILLE

Hearing Scheduled (Motion 05/17/201009:30
AM)

David C Nye

5/21/2010

CAMILLE

Order Granting PlainUcounterdefendants second
motion for sanctions and award of Atty fees and
sl Judge Nye 5-21-2010
costs;

David C Nye

5/25/2010

CAMILLE

Affidavit of Javier Gabiola RE: Order Granting
Plntf/counterdefendant second Motion for
Sanctions and award of attorney fees and costs;
aty Javier Gabiola for plntf

David C Nye

7/612010

CAMILLE

Motion for Judment on the Pleadings:
aty Javier Gabiola for plntf/counterdefendant &
Third Party Def.

David C Nye

CAMILLE

Memorandum in support of Plntfs
counterdefendants Motion for Judgment on the
Pleadings;
aty Javier Gabiola for
plntf/counterdefendant & Third Party Defendant

David C Nye

CAMILLE

Notice of hearing; set for 7-26-2010 @ 11 :30
am: (Motion for Judgment)

David C Nye

CAMILLE

Hearing Scheduled (Motion 07/26/201011:30
AM)

David C Nye

CAMILLE

Objecijion to Motion for Judgment on the
Pleadings; pro se Randy Starkey

David C Nye

CAMILLE

certificate of service Objection to Motion for
Judgment on the Pleadings: pro se

David C Nye

CAMILLE

Reply Memorandum in support of Plntfs
Counterdefes Motion for Judgment on the
pleadings; aty Javier Gabiola for plntf

David C Nye

DPWO

CAMILLE

Judgment on the Pleadings; Minor Miracle
Productions and David Richards shall have 21
days from entry of this judgment to submit an
Affidavit of costs and Attoys fees for the courts
review; sl Judge Nye 8-2-2010

David C Nye

CSTS

CAMILLE

Case Status Changed: closed

David C Nye

CAMILLE

David C Nye
Plaintiff counterdefendant & Third Party Defs
Memorandum of Costs and Attorney Fees;
aty
Javier Gabiola for plntf

4/14/2010

4/22/2010
HRSC

717/2010

HRSC

7120/2010

7122/2010

1/2/2010

:113/2010

David C Nye

Date: 11/9/2010
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CAMILLE

Affidavit of Javier Gabiola in support of Plntfs
counterdefendants and Third Party Defs
Memorandum of Costs and Attorney Fees: aty
Javier Gabiola for plntf

David C Nye

MISC

DCANO

AMENDED NOTICE OF APPEAL FORM
JUDGMENT ON THE PLEADINGS; Randy
Starkey, pro se

David C Nye

MISC

DCANO

CERTIFICATE OF SERVICE NOTICE OF
APPEAL FROM JUDGMENT ON THE
PLEADINGS.

David C Nye

MISC

DCANO

AMENDED CLERK'S CERTIFICATE OF
APPEAL; Signed and Mailed to SC and Counsel
on 8-31-2010.

David C Nye

MOTN

DCANO

Motion for an Order Awarding Attorneys' Fees
and Costs; Javier L. Gabiola, Attorney for Plntfs.

David C Nye

AFFD

DCANO

Affidavit of Javier L. Gabiola in Support of Motion David C Nye
for Order Wawarding Attorneys' Fees and Costs.

9/3/2010

MISC

DCANO

IDAHO SUPREME COURT; Notice of Appeal
received on 9-1-10. Docket # 36996-2009. The
Clerk's Record must be filed in SC on 11-4-10. (

David C Nye

9/8/2010

MISC

DCANO

Amended Request for Additional Transcript and
Record for Supreme Court Appeal.; Javier L.
Gabiola, Atty for
Plntfs/CounterdefendantiRespondent. (Mailed
copy to SC on 9-9-10)

David C Nye

10/7/2010

MISC

DCANO

CLERK'S RECORD AND TRANSCRIPT DUE
DATE RESET: 12-8-10. (11-3-105 weeks prior)

David C Nye

10/15/2010

NOTC

DCANO

Notice of Lodging received from Stephanie Morse David C Nye
on 10-15-10.

MISC

DCANO

REPORTER'S TRANSCRIPT Received in Court
Records for the following Hearings: Motion to
Dismiss held 9-14-09, Motion for permission to
Appeal held 10-26-09, (includes Motn. to Amend
Complaint and Motion to Compel) Motion to
Compel held 2-22-10, Motion for Sanctions held
5-17-10 and Motion for Judgment on the
Pleadings held 7-26-10.

MISC

DCANO

CLERK'S RECORD received in Court Records on David C Nye
11-9-10.

8/13/2010

8/27/2010

8/31/2010

11/9/2010

David C Nye

Gary L. Cooper ISB # 1814
Javier 1. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182

,,-:<! V:: :::

('-'!tJU

-\....,../ ...

Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plainti£f/Counterdefendant, )
)
vs.
)
)
RANDY STARKEY,
)
)
DefendantlCounterclaimant. )

Case No. CV-2008-3920-0C

PROTECTIVE ORDER

----------------------------- )
RANDY STARKEY,

Third Party Plaintiff,
vs.
DAVID 1. RICHARDS,
Third Party Defendant.

)
)
)
)
)
)
)
)
)

This matter having come before the Court upon Stipulation of the parties, and good cause
appearing therefor,
IT IS HEREBY ORDERED that certain documents requested in various discovery requests
are confidential and private information, and therefore are subject to this protective order pursuant
to LR.C.P. 26(c) as follows:

PROTECTIVE ORDER - PAGE 1
1

~:S

1.

"Confidential" material shall mean: (a) documents produced by a party that are

designated as confidential by the party that owns or controls the documents, and (b) testimony or
information obtained through discovery from a party or its officers, directors, employees, and agents
that the party designates as confidential.
2.

Access to confidential material shall be restricted to the following "qualified"

persons: (a) counsel of record in this action; (b) clerical personnel, attorneys, and paralegals
err.,Jloyed by the parties or counsel in the ordinary course of assisting counsel in this action; (c)
expert witnesses and consultants retained by the parties or counsel in this action; and (d) original
authors, addressees, or recipients of confidential material.

Notwithstanding the foregoing,

confidential material shall not be provided to counsel for any party, or expert witness or consultant
for any party, unless the individual to whom the document is to be disclosed has either signed this
Stipulated Protective Order, or has filed a document indicating that the party agrees to be bound by
this Stipulated Protective Order.
3.

It is the duty of the party claiming confidentiality to identify in writing at the time

of disclosure the material that is considered to be confidential and covered by this order, such as by
stamping the term "CONFIDENTIAL" on each document or by designation on the stenographic
record.

Normally, documents may be designated confidential if they contain proprietary

information, trade secrets, sensitive financial information, or other information which could create
hardship or embarrassment to the designating party if disclosed to persons outside the context of this
litigation. The parties shall refrain from unnecessary designations of confidentiality.
4.

All documents, testimony, and other material designated as confidential hereunder,

as well as duplicates, notes, memorandums, and other documents referring in whole or in part to
confidential material, shall be maintained in strictest confidence by those to whom the confidential

PROTECTIVE ORDER - PAGE 2
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material shall be disclosed. No confidential material shall be used for any purpose other than
preparing and litigating this action. Counsel shall inform all persons to whom confidential material
is disclosed ofthe existence and contents ofthis order and obtain their agreement not to disclose the
material or violate the terms of this order.
5.

lfit becomes necessary to file with the Court or submit as an exhibit at any hearing

or trial confidential material or transcripts, depositions, exhibits, pleadings, memorandums,
documents, or other materials containing, reproducing, or paraphrasing confidential material, such
filing or submission shall be made under the seal ofthe Court pursuant to the rules of Court for the
filing and submission of confidential documents. When a party submits "CONFIDENTIAL"
material under seal to the Court, the Court shall make a determination in the ordinary course whether
the "CONFIDENTIAL" material is to be filed under seal. A party seeking to file a confidential
document under seal shall present at ex parte (after reasonable notice to counsel for the party
designating the document as confidential) an order authorizing the filing of documents under seal
and then file the document under seal with that order attached. In the alternative, the parties may
sti pulate to an appropriate redaction of the document to protect the confidential information.
6.

Nothing in this order shall operate as an admission by any party that any particular

document is, or is not, admissible in evidence, nor shall it preclude any party from raising any other
objection to production. This order shall be without prejudice to the right of any party to bring
before the Court at any time an issue regarding the confidentiality, production, or admissibility of
any particular material.
7.

Any designation of confidentiality by the prodUCIng party may be challenged by the

receiving party. The party making such challenge shall first consult with the producing party in an
attempt to resolve the disputed confidential designation, or agree upon an appropriate redaction to

PROTECTIVE ORDER - PAGE 3
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allow use of the redacted document as non-confidential. In the event the parties are unable to
resolve the dispute, the matter shall be submitted to the Court for resolution. Pending such
resolution, the information in question shall be treated as confidential in accordance with the
provisions of this Order.
8.

Nothing shall prevent disclose of confidential documents or information to persons

who are not qualified persons if counsel for the designating party consents in writing to such
disclosure, or ifthe Court, after an opportunity to hear all parties interested in the matter, orders such
disclosure.
9.

Within sixty (60) days of the termination of this litigation, including any appeals

therefrom, documents containing confidential information and all copies and any portions thereof
shall be returned to the producing party or destroyed, except that counsel may retain pleadings,
discovery pleadings, depositions, exhibits, and their work product. The provisions of this Order,
insofar as they restrict the communication and use of certain discovery materials, and the
information contained therein shall continue to be binding after the conclusion ofthis action. If the
documents are destroyed, the parties shall notify one another in writing.
DATED this

·3 . . J day of December, 2009.

<~~

District Judge
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CLERK'S CERTIFICATE OF SERVICE

I hereby certify that on
the foregoing to:

the~day of December, 2009, I served a true and correct copy of

[XJ

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

[ ]

[ ]
[ ]

[X]

Javier L. GabioIa
Cooper & Larsen
P. O. Box 4229
Pocatello, ID 83205-4229

[ ]
[ ]

[ ]

Deput
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Ie

U.S. mail
Express mail
Hand delivery
Fax:
U.S. mail
Express mail
Hand delivery
Fax:235-1182

Gary L. Cooper ISB # 1814
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182
Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plaintiff,
)
)

vs.

)

RANDY STARKEY,
Defendant.

)
)
)
)

VERIFIED COMPLAINT
and
DEMAND FOR JURY TRIAL

----------------------------)

DAVID C. NYE

COMES NOW the Plaintiff, Minor Miracle Productions;LLC, an Idaho Limited Liability
Company ("Minor Miracle Productions") by and through its attorneys of record, Cooper &
Larsen, and its managing member, David L. Richards, as and for its claims for relief and causes
of action against the above-named defendant, pleads and alleges as follows:
PARTIES AND JURISDICTION
1.

Plaintiff is, and at all pertinent times has been, a limited liability company organized
under the laws of the State of Idaho with its registered office located in Malad City,
Idaho.

2.

David L. Richards is an individual residing in Oneida County, Idaho and is one of the
managers of Plaintiff, Minor Miracle Productions.
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3.

Defendant Randy Starkey is an individual residing at 1014 Street Rd., Kingston Springs,
Tennessee, and is one of the managers of Plaintiff, Minor Miracle Productions.

4.

Defendant Randy Starkey has transacted business within the State ofIdaho, as those
terms are used in 1. C. §5-514, the Idaho "long arm" statute, and is subject to the
jurisdiction of the courts of the State of Idaho for the acts giving rise to the claims and
causes of action contained in this Complaint.

5.

This is an action for an accounting, breach of duty, misappropriation of company property
and opportunities, and preliminary and/or permanent injunctive relief pursuant to Rule 65
of the Idaho Rules of Civil Procedure, and an action for monetary damages in excess of
the $10,000 jurisdictional requirement of this Court.

6.

This Court has jurisdiction over the subject matter of this action pursuant to Idaho Code
§1-705.

7.

Venue is proper in this Court pursuant to Idaho Code §5-404.
FACTS PERTINENT TO ALL CLAIMS

8.

On or about March 24, 2006, David L. Richards and Randy Starkey formed a limited
liability company named Minor Miracle Productions, LLC.

9.

Minor Miracle Productions filed its Articles of Organization with the Idaho Secretary of
State on March 24, 2006.

10.

David L. Richards and Randy Starkey are the sole members and managers of Minor
Miracle Productions.

11.

The purpose of Minor Miracle Productions was to produce and market the film "The
Hayfield."
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12.

David L. Richards contributed the production costs and use of his real property for the
production of "The Hayfield."

13.

Randy Starkey contributed the script and direction for the production of "The Hayfield."

14.

Minor Miracle Productions is the sole and exclusive owner of the film "The Hayfield."

15.

As members and managers of Minor Miracle Productions, David L. Richards and Randy
Starkey agreed that the distribution of proceeds from marketing the film "The Hayfield",
would be used first to repay David L. Richards for the production costs of the film "The
Hayfield", and then all additional proceeds from marketing the film "The Hayfield",
would be shared on an equalSO% basis as the sole members of Minor Miracle
Productions.

16.

David L. Richards has either paid or has obligated himself on behalf of Minor Miracle
Productions in the total amount of$827,872.82 in production costs for the film "The
Hayfield." This amount includes $19,000 in cash which has never been accounted for by
Randy Starkey.

17.

Randy Starkey is in possession of the film, The Hayfield, which was produced and funded
by Minor Miracle Productions.

18.

Upon information and belief, it is believed that Randy Starkey has marketed and/or sold
interests in the film "The Hayfield", and has not accounted for the proceeds of such
marketing and sales to Minor Miracle Productions so that such proceeds can be used to
repay David L. Richards for the production costs.

19.

Randy Starkey is in possession of equipment which is the property of Minor Miracle
Productions and has failed and refused to return said equipment to the possession of
Minor Miracle Productions.
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COUNT I. BREACH OF THE DUTY
20.

Plaintiff realleges, as though set forth fully herein, the allegations of paragraphs 1 - 19.

21.

As a manager and a member of Minor Miracle Productions, Randy Starkey owes a duty of
loyalty to Minor Miracle Productions which includes the duty to account and hold as
trustee for it any property, profit or benefit derived from the exploitation, marketing and
sale of the film "The Hayfield."

22.

Randy Starkey has in his possession equipment which should be returned to Minor
Miracle Productions along with the reasonable value of the use of said equipment during
the time it has been in the possession of Randy Starkey.

23.

Randy Starkey has sold interests in the film "The Hayfield", the proceeds from which
should be accounted for and paid over to Minor Miracle Productions.

24.

Randy Starkey has obligated Minor Miracle Productions without the knowledge or
consent of David L. Richards.

25.

Randy Starkey is in possession of master copies of the film "The Hayfield", which should
be returned to Minor Miracle Productions.

26.

Randy Starkey has breached his duty ofloyalty to Minor Miracle Productions and is
indebted to Minor Miracle Productions for the reasonable rental value of the equipment
he has usurped to his own use and benefit and is further indebted to Minor Miracle
Productions for all proceeds he has realized from the exploitation, marketing and sale of
the film "The Hayfield". The exact amount or value of such indebtedness is not known
but is believed to be in excess of $1 00,000 or such amount as is proven at trial.

27.

Randy Starkey has breached his duty of loyalty to Minor Miracle Productions by retaining
in his possession to the exclusion of Minor Miracle Productions the possession of the
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certain film production equipment and the master copies of the film "The Hayfield", the
possession of which should be returned to Minor Miracle Productions.
28.

Randy Starkey has breached the duty ofloyalty to Minor Miracle Productions by failing
and refusing, despite reasonable requests to do so, to account to Minor Miracle
Productions for the use by him of the cash, property and opportunities of Minor Miracle
Productions. Randy Starkey should be ordered to provide said accounting and to pay over
to Minor Miracle Productions the reasonable value of the use by him of the property and
opportunities of Minor Miracle Productions. Randy Starkey should be further ordered to
indemnify and hold harmless Minor Miracle Productions from all liabilities which were
not authorized.

29.

The amounts Randy Starkey owes Minor Miracle Productions are of a kind and nature for
which pre-judgment interest should be awarded from and after at least the date of the
filing of this Complaint or such other date as may be determined by the evidence
submitted in support of a monetary judgment in this matter.

30.

The subject matter of this lawsuit is a commercial transaction as that term is defined in

1. C. § 12-120 and Plaintiff is entitled to recover a reasonable attorney fee in prosecuting
this action.
COUNT II. INJUNCTIVE RELIEF

31 .

Plaintiff realleges, as though set forth fully herein, the allegations of paragraphs 1 - 29.

32.

Randy Starkey'S refusal to account for and return the property of Minor Miracle
Productions, including but not limited to film production equipment and the master
copies of the film "The Hayfield", violates the rights of Minor Miracle Productions to
said property and is strong evidence that Randy Starkey'S continued possession of the
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same is in violation of the rights of the Plaintiff, is likely to result in waste of said
property and will likely result in great or irreparable injury to the Plaintiff
33.

Plaintiff Minor Miracle Productions is entitled to the possession of the film production
equipment and the rights to the film "The Hayfield", which if such property remains in
the possession of Randy Starkey it is in jeopardy of being sold to unsuspecting third
parties and the proceeds lost to Minor Miracle Productions.

34.

Plaintiff Minor Miracle Productions is entitled to a preliminary and permanent injunction
enjoining Randy Starkey from selling, exploiting or otherwise marketing the film "The
Hayfield", and from using any and all production equipment which was purchased or
acquired with funds contributed by David L. Richards.

WHEREFORE, Plaintiff Minor Miracle Productions, LLC, prays judgment against the
Defendant as follows:
1.

Damages in such sums, in excess of$IO,OOO, as will be proven at the time of trial
pursuant to the accounting Randy Starkey is obligated to provide for his use and
exploitation of the property of Plaintiff, together with interest, including prejudgment interest, and attorney fees. In the event this matter is uncontested a
monetary judgment against Randy Starkey in the amount of $827,872.82 which is
the amount of production costs for the film "The Hayfield";

2.

For an Order requiring Randy Starkey to return all copies including the master
copies ofthe film "The Hayfield", to the possession of Plaintiff along with all
production equipment which was purchased or acquired with funds contributed by
David L. Richards;
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3.

For a preliminary and permanent injunction enjoining Randy Starkey from selling,
exploiting or otherwise marketing the film "The Hayfield", and from using any
and all production equipment which was purchased or acquired with funds
contributed by David L. Richards;

4.

For an award of reasonable attorney fees and costs which should be in a minimum
amount of $25,000 in the event this matter is uncontested; and

5.

For such other and further relief as the Court deems proper under the
circumstances.
PLAINTIFF DEMANDS A TRIAL BY JURY
~

DA TED this

.).3 day of September, 2008
R&LARSEN
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VERIFICATION
David L. Richards, being first duly sworn upon oath, deposes and states that he is the
managing member of Minor Miracle Productions, LLC and hasIead the foregoing COMPLAINT

AND DEMAND FOR JURY TRIAL, knows the contents thereof, and believes that the
_hl~
allegations therein are true and correct to the best o.f,.aef1mowledge, information and belief.

/.2~~/ft~
DAVID L. RICHARDS
SUBSCRIBED AND SWORN to on oath before me this

:l,2

day of September, 2008.

Notary Public ofIdaho
Residing at Pocatello, Idaho
My Commission expires: /1-.).' - {'5
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Gary T. Dance, ISB No. 1513
David P. Gardner, ISB No. 5350
MOFFA TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

412 West Center
Post Office Box 817
Pocatello, Idaho 83204
Telephone: (208) 233-2001
Facsimile: (208) 232-0150
gtd@moffatt.com
dpg@moffatt.com

James H. Harris, III, Pro Hac Vice Pending
HARRIS MARTIN JONES SHRUM
BRADFORD & WOMMACK,

P.A.

49 Music Square West, Suite 600
Nashville, TN 37203
Telephone: (615) 321-5400
Facsimile: (615) 321-5469
j3@lawyer.com
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE PRODUCTIONS, LLC, an
Idaho Limited Liability Company,

Case No. CV -2008-3920-0C

Plaintiff,

ANSWER, COUNTERCLAIM AND
THIRD PARTY COMPLAINT

vs.
RANDY STARKY,
DefendantiCounterclaimant.
RANDY STARKY,

ANSWER, COUNTERCLAIM AND THIRD PARTY
COMPLAINT - 1
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Third-Party Plaintiff,
VS.

DA VID L. RICHARDS,
Third-Party Defendant.

COMES NOW the defendant, by and through undersigned counsel, and for his Answer to
the Complaint, Counter-Claim and Third-Party Complaint, states as follows:
FIRST DEFENSE

Plaintiffs complaint fails to state a claim upon which relief may be granted
against this defendant.
SECOND DEFENSE

1.

Defendant admits the allegations contained in , 1 of the complaint.

2.

With respect to the allegations contained in' 2 of the complaint,

Defendant admits that David L. Richards is an individual residing in Oneida County, Idaho, but
lacks sufficient knowledge or information to form a belief as to the truth of the allegations
contained in the balance of the , 2.
3.

With respect to the allegations contained in' 3 of the complaint,

Defendant admits that he is an individual residing at 1014 Street Road, Kingston Springs, TN,

but denies that he is a manager ofPlaintif£
4.

Defendant admits the allegations contained in,4 of the complaint.

5.

Defendant lacks sufficient knowledge or information to form a belief as to

the truth of the allegations contained in , 5 of the complaint.
6.

Defendant admits the jurisdictional allegation contained in' 6 of the

complaint.

ANSWER, COUNTERCLAIM AND THIRD PARTY
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7.

Defendant admits the venue allegation contained in ~ 7 of the complaint.

8.

Defendant denies the allegations contained in ~ 8 of the complaint.

9.

Defendant lacks sufficient knowledge or information to form a belief as to

the truth of the allegations ccmtained in ~ 9 of the complaint.
10.

Defendant denies the allegations contained in ~ 10 ofthe complaint.

11.

Defendant lacks sufficient knowledge or information to form a belief as to

the truth of the allegations contained in ~11 ofthe complaint.
12.

Defendant denies the allegations contained in ~ 12 of the complaint.

13.

Defendant admits the allegations contained in ~ 13 of the complaint.

14.

Defendant denies the allegations contained in ~~ 14, 15, and 16 of the

15.

With respect to the allegations contained in ~ 17 of the complaint,

complaint.

Defendant admits that he is in possession of a copy of the film, "The Hayfield" (the Film) but
Defendant denies the balance of the allegations contained in

~

17.

16.

Defendant denies the allegations contained in ~~ 18 and 19 ofthe

17.

Paragraph 20 of the complaint requires no response from Defendant.

18.

Defendant denies the allegations contained in ,~ 21, 22, 23, 24, 25, 26, 27,

complaint.

28,29, and 30 of the complaint.
19.

Paragraph 31 of the complaint requires no response from Defendant.

20.

Defendant denies the allegations contained in ~~ 32,33, and 34 of the

complaint.

ANSWER, COUNTERCLAIM AND THIRD PARTY
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21.

Defendant denies that Plaintiff is entitled to any relief of any kind against

22.

Defendant denies generally all allegations that he has not admitted, denied,

Defendant.

or otherwise answered.
AFFIRMATIVE DEFENSES
First Affirmative Defense - Failure to State a Claim

23.

The complaint fails to state a claim upon which relief can be granted in

that Defendant satisfied all of his obligations, contractual and otherwise to Plaintiff and has no
remaining legal obligations to Plaintiff.
Second Affirmative Defense - Estoppel

24.

During the course of his dealings with David L. Richards d/b/a Minor

Miracle Productions, LLC, and afterwards, Defendant satisfied all of Plaintiffs continuing
requests. Plaintiff cannot now be heard to adopt the positions stated in the complaint that are
inconsistent with Plaintiffs activities both before and after the production of the Film. Plaintiffs
claims are barred by the doctrine of estoppel.
Third Affirmative Defense - Accord and Satisfaction

25.

Plaintiff and Defendant entered into and performed their respective

obligations in accordance with the terms of their oral agreements, and otherwise, throughout the
production of the Film, and after. Plaintiff accepted Defendant's services in full accord and
satisfaction of Defendant's obligations of any kind to Plaintiff, including those which are the
subject of Plaintiffs complaint.
Fourth Affirmative Defense - Waiver

ANSWER, COUNTERCLAIM AND THIRD PARTY
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26.

By knowingly entering into, perfonning under, and accepting Defendant's

services in accordance with the tenns oftheir oral agreements, and otherwise, throughout the
production of the Film, and after, Plaintiff has waived the right to bring the claim that is the
subject of this complaint against Defendant.
Fifth Affirmative Defense - Ratification

27.

By knowingly entering into, perfonning under, and accepting Defendant's

performance in accordance of their oral agreements, and otherwise, throughout the production of
the Film, and after, Plaintiff ratified the actions taken by Defendant with respect to all of
Plaintiffs rights of any kind.
Sixth Affirmative Defense - Unclean Hands

28.

By knowingly entering into oral agreements with Defendant, and then

accepting Defendant's perfonnance, Plaintiff, by filing against Defendant a complaint that
contains allegations of fact that are inconsistent with Plaintiff s conduct in confonnity with those
oral agreements, comes to this court with unclean hands.
Seventh Affirmative Defense - Unclean Hands

29.

By filing against Defendant a complaint that contains allegations of fact

that are inconsistent with the course of conduct chosen and followed by Plaintiff alone, Plaintiff
comes to this court with unclean hands.
Eighth Affirmative Defense - Plaintiff's Responsibility

30.

Plaintiffs inappropriate and incompetent perfonnance of its duties in

accordance with the tenns of Idaho law pertinent to limited liability companies and in
accordance with the tenns ofthe oral operating agreement between Plaintiff and Defendant, was
the sole and proximate cause of the damages Plaintiff now pursues.

ANSWER, COUNTERCLAIM AND THIRD PARTY
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Ninth Affirmative Defense - Plaintiff's Degree of Fault

31.

In the event that Defendant is found to be at fault, Defendant asserts that

Plaintiffs fault was equal to or greater than Defendant's. Thus, the doctrine of comparative fault
bars any recovery by Plaintiff. Additionally, if Plaintiffs fault be found to be less than
Defendants' any recovery by Plaintiff must be reduced in accordance with the fault attributable
to Plaintiff and apportioned with respect to any fault attributable to Defendant.
Tenth Affirmative Defense - Failure to Join Indispensable Party

32.

Plaintiff has failed to join a party, namely David Richards, a member and

manager of Plaintiff, in whose absence complete relief cannot be accorded among those already
parties.
Eleventh Affirmative Defense - Violation of the Duty of Loyalty

33.

Plaintiffs Manager and Member, David Richards (Richards), has violated

Idaho Code § 53-622(2) and violated his duty of loyalty to Plaintiff in that he has failed to
account to the Plaintiff and its members for any profit or benefit derived by Plaintiff and has
failed to obtain the consent of more than one-half ofthe number of the disinterested managers
and managers.
Twelfth Affirmative Defense - Violation of the Duty of Loyalty

34.

Plaintiffs Manager and Member, David Richards (Richards), has violated

Idaho Code § 53-622(2) and violated his duty of loyalty to Plaintiff in that he has used and/or
withheld property belonging to Plaintiff without the consent of more than one-half of the number
of the disinterested managers and managers.
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Thirteenth Affirmative Defense - Violation of Duty of Loyalty

35.

Plaintiffs Manager and Member, David Richards (Richards), has violated

Idaho Code § 53-622(2) and violated his duty of loyalty to Plaintiff in that he has failed to
account to the Plaintiff and its members for any profit or benefit derived by Plaintiff and has
failed to obtain the consent of more than one-half of the number of the disinterested managers
and managers.
Fourteenth Affirmative Defense - Failure to Satisfy Legal Requirements

36.

Plaintiffs Manager and Member, David Richards (Richards), has violated

Idaho Code § 53-623 in that he has taken actions on behalf of Plaintiff and in connection with the
business of Plaintiff without first obtaining the majority consent ofthose that he claims are
Plaintiffs managers.
Fifteenth Affirmative Defense - Violation of Idaho Law
With Respect to Contributions

37.

Plaintiffs Manager and Member, David_Richards (Richards), has violated

Idaho Code §§ 53-628 and 53-629 in that he has demanded a priority of distribution of Plaintiffs
profits and assets as a return of contributions without the benefit of a written agreement allowing
such priority.
Sixteenth Affirmative Defense - Violation of Idaho Law
With Respect to Distributions

38.

Plaintiffs Manager and Member, David Richards (Richards), has violated

Idaho Code §§ 53-628 and 53-629 in that he has demanded an unequal distribution of Plaintiffs
profits and assets without the benefit of a written agreement allowing such unequal distribution.
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Seventeenth Affirmative Defense - Violation of Idaho Law
With Respect to Authority to Bring Suit
39.

Plaintiffs Manager and Member, David Richards (Richards), has violated

Idaho Code § 53-659 in that he has brought suit on behalf of Plaintiff without the authorization
to do so obtained in compliance with Idaho Code § 53-623 and with the consent of the member
eligible to vote for or against such authority.
Eighteenth Affirmative Defense - Violation of Idaho Law:
No Gross Negligence or Willful Misconduct
40.

Plaintiff has violated Idaho Code § 53-622 in that Plaintiff has failed to

allege any acts or omissions that constitute gross negligence or willful misconduct by Defendant.
Nineteenth Affirmative Defense - Violation of the Statute of Limitations
41.

Plaintiff has violated the applicable statute oflimitations in the it has

failed to bring this action within the time allowed by law.
COUNTERCLAIM and THIRD PARTY COMPLAINT
42.

Plaintiff and/or David L. Richards is in the possession of certain

documents, namely releases and consent forms (the Releases) executed by cast members, namely
actors and extras, who participated in the production of the Film.
43.

In order to effectively negotiate a distribution agreement of the Film, the

producer of the Film must be able to demonstrate that these Releases exist for all cast members
who appear in the Film.
44.

On information and belief, Plaintiffis in possession of other personal

property that is important to the successful exploitation of the Film.
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ATTORNEYS' FEES

45.

The defendant has been required to retain the services of the firm of

Moffatt Thomas Barrett Rock & Fields, Chtd., to defend this action, and have incurred and will
incur costs and attorney fees in connection therewith. The defendant is entitled to recover his
attorney fees and other costs of defense from the plaintiff pursuant to the contract as well as
Idaho Code Sections 12-120 and 12-121.
WHEREFORE, the DefendantiCounterclaimantiThird-Party Plaintiff, hereinafter
referred to as the "Defendant," prays that any relief requests by Plaintiff be denied, and that the
Defendant be granted relief as follows:
1.

Defendant prays that the court temporarily enjoin Plaintiff from damaging,

altering, destroying or disposing in any way of any of Plaintiffs property pending the entry of a
final order in this action;
2.

Dismiss the complaint with prejudice, and find that the Plaintiff takes

nothing thereby;
3.

Enter a judgment in favor of the Defendant and against the Plaintiff for

money damages in an amount to be proven at trial;
4.

Award the Defendant his attorney fees, costs and disbursements incurred

in connection with this litigation; and
5.

Grant the Defendant such further relief as the Court deems just and

equitable under the circumstances.
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JURY DEMAND

The Defendant/CounterclaimantiThird-Party Plaintiff demands a jury trial for all
claims and causes of action stated by this answer pursuant to Rule 38 of the Idaho Rules of Civil
Procedure.
DATED this

2

day of November, 2008.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

Gary T. Dance - Ofthe Firm
Attorney for Defendants
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CERTIFICATE OF SERVICE

--2

I HEREBY CERTIFY that on this
day of November, 2008, I caused a true
and correct copy of the foregoing ANSWER, COUNTERCLAIM AND THIRD PARTY
COMPLAINT to be served by the method indicated bel~nd addressed to the following:
Gary Cooper

(/u.S. Mail, Postage Prepaid
Hand Delivered
( ) Overnight Mail
( ) Facsimile

COOPER & LARSEN

( )

151 N. 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Fax: (208) 235-1182
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Gary T. Dance, ISB No. 1513
David P. Gardner, ISB No. 5350
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MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
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412 West Center
Post Office Box 817
Pocatello, Idaho 83204
Telephone: (208) 233-2001
Facsimile: (208) 232-0150
gtd@moffatt.com
dpg@moffatt.com

James H. Harris, III, Pro Hac Vice Pending
HARRIS MARTIN JONES SHRUM
BRADFORD & WOMMACK,

P.A.

49 Music Square West, Suite 600
Nashville, TN 37203
Telephone: (615) 321-5400
Facsimile: (615) 321-5469
j 3@lawyer.com
Attorneys for Defendant/Counterclaimant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE PRODUCTIONS, LLC, an
Idaho Limited Liability Company,

Case No. CV -2008-3920-0C

Plaintiff,

MOTION FOR ADMISSION PRO
HAC VICE

vs.
RANDY STARKEY,
DefendantiCounterclaimant.
RANDY STARKEY,
Third-Party Plaintiff,
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vs.
DA VID L. RICHARDS,
Third-Party Defendant.

COMES NOW the defendant, by and through undersigned counsel of record,
Gary T. Dance of the firm Moffatt, Thomas, Barrett, Rock & Fields, Chartered, and move the
Court, pursuant to Rule 222 of the Idaho Bar Commission Rules, for an Order admitting the
following attorney to the Bar of this Court pro hac vice for the purpose of representing the
defendant in this matter:
James H. Harris, III, BPR No. 2731
HARRIS MARTIN JONES SHRUM
BRADFORD & WOMMACK, P.A.

49 Music Square West, Suite 600
Nashville, TN 37203
Mr. Harris certifies that he is an active member, in good standing, ofthe bar of
Tennessee; that he maintains a regular practice of law at the above-noted address; and that he is
not a resident of the state ofIdaho or licensed to practice in the state ofIdaho. Mr. Harris
certifies that he has been admitted under IBCR 222 in the following matters:

Minor Miracle Productions, LLC v. Randy Starkey, CV -20083920-0C, filed in the Sixth Judicial District of the District Court of
the State of Idaho, Bannock County.
The undersigned certifies that a copy of this motion has been served on all other
parties to this matter and that a copy of the motion, accompanied by a $200 fee, has been
provided to the Idaho State Bar.
Local counsel certifies that the above information is true to the best of his
knowledge, after reasonable investigation and that his attendance shall be required at all court
proceedings in which Mr. Harris appears, unless specifically excused by the trial judge.
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DATED

this~ day of November, 2008.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By ____________________________

James H. Harris, III, Pro Hac Vice Pending
HARRIS MARTIN JONES SHRUM
BRADFORD & WOMMACK,

P.A.

49 Music Square West, Suite 600
Nashville, TN 37203
Attorneys for Defendants
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DATED this~ day of November, 2008.
MOFFATr, THOMAS, BARRETr, ROCK &
FIELDS, CHARTERED

. Harris, ill, Pro Hac Vice Pending
MARTIN JONES SHRUM
BRADFORD & WOMMACK, P.A.

49 Music Square West, Suite 600
Nashville, TN 37203

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~ day of November, 2008, I caused a true
and correct copy of the foregoing MOTION FOR ADMISSION PRO HAC VICE to be
served by the method indicated below, and addressed to the following:
;.1'U.S. Mail, Postage Prepaid
( ) Hand J)elivered
( ) Overnight Mail
( ) Facsimile

Gary Cooper
COOPER & LARSEN
151 N. 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Fax: (208) 235-1182

.f1'ii.S. Mail, Postage Prepaid

Idaho State Bar
P.O. Box 895
Boise, ID 83702

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE PRODUCTIONS, LLC, an
Idaho Limited Liability Company,

Case No. CV-2008-3920-0C

Plaintiff,

ORDER RE: ADMISSION PRO
HAC VICE - JAMES H. HARRIS

vs.
RANDY STARKEY,
Defendant/Counterclaimant.
RANDY STARKEY,
Third-Party Plaintiff,
VS.

DAVID L. RICHARDS,
Third-Party Defendant.

The Application for Admission Pro Hac Vice of defendant, Randy Starkey,
having duly come before the Court, and good cause appearing therefor;
IT IS HEREBY ORDERED, pursuant to Rule 222 ofthe Idaho Bar Commission
Rules, that defendant's Motion for Admission Pro Hac Vice should be, and hereby is,
GRANTED.

ORDER RE: ADMISSION PRO HAC VICE - JAMES H. HARRIS - 1
30

Client:1056820.1

IT IS FURTHER ORDERED, that James H. Harris, having designated Gary T.
Dance and David P. Gardner of the firm Moffatt, Thomas, Barrett, Rock & Fields, Chartered, to
serve as local and co-counsel in this matter, shall be permitted to appear before this court pro hac
vice for the purpose of representing the defendant, Randy Starkey, in the above-entitled matter.

DATED this ],J day of

;lee

,2008

CLERK'S CERTIFICATE OF SERVICE

Jftt

~. 200t I

I HEREBY CERTIFY that on this
day of
•
caused a true
and correct copy of the foregoing ORDER RE: A~SSION PRO HAC VICE - JAMES H.
HARRIS to be served by the method indicated below, and addressed to the following:

(\.1U.S. Mail, Postage Prepaid

Gary Cooper
COOPER & LARSEN
151 N. 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Fax: (208) 235-1182

~ Hand Delivered
( ) Overnight Mail
( ) Facsimile

Yf
U.S. Mail, Postage Prepaid
( J Hand Delivered

Idaho State Bar
P.O. Box 895
Boise,ID 83702

( ) Overnight Mail
( ) Facsimile
cUU.S. Mail, Postage Prepaid

Gary T. Dance
MOFFATT THOMAS BARRETT ROCK & FIELDS,
CHTD
P.O. Box 817
Pocatello, ID 83204

['t Hand Delivered
( ) Overnight Mail
( ) Facsimile

Court

rk

ORDER RE: ADMISSION PRO HAC VICE - JAMES H. HARRIS - 2
~1

Client: 1056820.1

Gary L. Cooper ISB #1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182
Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
RANDY STARKEY,
)
)
DefendantlCounterclaimant. )

Case No. CV-2008-3920-0C

ANSWER TO COUNTERCLAIM AND
THIRD PARTY COMPLAINT

--------------------------- )
RANDY STARKEY,

Third Party Plaintiff,

vs.

)
)
)
)

)

DAVID L. RICHARDS,
Third Party Defendant.

)
)
)
)

COMES NOW Plaintiff/Counterdefendant Minor Miracle Productions, LLC ("Minor
Miracle") and Third Party Defendant David L. Richards ("Richards"), by and through the
undersigned counsel, and hereby answer DefendantiCounterclaimantiThird Party Plaintiff Randy
Starkey's ("Starkey") Counterclaim and Third Party Complaint as follows:
1.

Starkey'S Counterclaim and Third Party Complaint fail to state a claim upon which

relief may be granted.
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2.

Minor Miracle and Richards deny each and every allegation not specifically admitted

3.

Answering paragraphs 42, 43 and 44 of Starkey'S Counterclaim and Third Party

herein.

Complaint, Minor Miracle and Richards admit that they are in possession of releases and consent
forms and other personal property, but deny that they committed any wrong doing, breached any
contract or agreement or are otherwise liable to Starkey, and deny the remaining allegations of those
paragraphs.
4.

Answering paragraph 45 of Starkey's Counterclaim and Third Party Complaint,

Minor Miracle and Richard deny the allegations contained therein.
5.

To the extent an answer is required to the prayer for relief set forth in Starkey'S

Counterclaim and Third Party Complaint, Minor Miracle and Richard deny the allegations contained
therein.

AFFIRMATIVE DEFENSES
1.

Starkey's Counterclaim and Third Party Complaint fails to state a claim upon which

relief can be granted, in that any alleged claims asserted are vague, and also that Minor Miracle and
Richards satisfied all of their obligations, contractual or otherwise to Starkey and have no remaining
legal obligations to Starkey.
2.

During the course of their dealings with Starkey, Minor Miracle and Richards

satisfied all of Starkey's continuing requests. As a result, Starkey cannot now be heard to adopt the
positions stated in his Counterclaim and Third Party Complaint, which are inconsistent with his
activities both before and after the production of the film. As a result, Starkey's claims are barred
by the doctrine of estoppel.

ANSWER TO COUNTERCLAIM AND THIRD PARTY COMPLAINT - PAGE 2
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3.

Minor Miracle and/or Richards entered into and performed their respective

obligations in accordance with the terms of their oral agreements and otherwise, throughout the
production ofthe film and after. Starkey accepted Minor Miracle's and Richards' services in full
accord and satisfaction of their obligations, if any, of any kind to Starkey, including those which
are the subject of Starkey's Counterclaim and Third Party Complaint.
4.

By knowingly entering into, performing under and accepting Minor Miracle's and

Richards' services in accordance with the terms of their oral agreements and otherwise, throughout
the production of the film and after, Starkey waived any alleged right he has to bring his claims
which are the subject of his Counterclaim and Third Party Complaint against Minor Miracle and
Richards.
5.

By knowingly entering into, performing under and accepting Minor Miracle's and

Richard's performance in accordance with their oral agreements and otherwise, throughout the
production of the film and after, Starkey ratified the actions taken by Minor Miracle and Richards
with respect to all of his alleged rights of any kind.
6.

By knowingly entering into oral agreements with Minor Miracle and Richards, and

accepting Minor Miracle's and Richard's performance, Starkey, by filing against Minor Miracle and
Richard's a Counterclaim and Third Party Complaint containing allegations of fact that are
inconsistent with Starkey's conduct in conformity with those oral agreements, comes to this Court
with unclean hands.
7.

By filing against Minor Miracle and Richards, a Counterclaim and Third Party

Complaint which contain allegations of fact that are inconsistent with the course of conduct chosen
and followed by Starkey alone, Starkey comes to this Court with unclean hands.
8.

Starkey's inappropriate and incompetent performance of his duties in accordance

ANSWER TO COUNTERCLAIM AND THIRD PARTY COMPLAINT - PAGE 3

with the tenns ofIdaho law pertinent to limited liability companies and in accordance with the tenns
of the oral operating agreement between Minor Miracle, Richards and Starkey, was the sole and
proximate cause of the damages alleged by Starkey which he now pursues.
9.

In the event Minor Miracle and Richards are found to be at fault, Minor Miracle and

Richards assert that Starkey's fault was greater to or equal to theirs. Thus, the doctrine of
comparative fault bars any recovery by Starkey. Additionally, if Minor Miracle's and Richard's
fault is found to be less than Starkey's, any recovery by him must be reduced in accordance with the
fault attributable to Starkey and apportioned with respect to any fault attributable to Minor Miracle
and Richards.
10.

Starkey has failed to join a party, in whose absence relief cannot be accorded among

those already parties.
II.

Starkey has violated Idaho Code § 53-622(2), and violated his duty of loyalty to

Minor Miracle and Richards in that he failed to account to them and their members for any profit
or benefit derived by Starkey and has failed to obtain the consent of more than one half the number
of the disinterested managers, managers and members.
12.

Starkey, as a manager and member of Minor Miracle, violated Idaho Code § 53-

622(2), and violated his duty of loyalty to Minor Miracle and Richards in that he has used and/or
withheld property belonging to Minor Miracle and Richards without the consent of more than one
half of the number of disinterested managers, managers and members.
13.

Starkey has violated Idaho Code § 53-622(2), and violated his duty of loyalty to

Minor Miracle and Richards in that he failed to account to them and their members for any profit
or benefit derived by him, and has failed to obtain the consent of more than one half of the number
of the disinterested managers, managers and members.
ANSWER TO COUNTERCLAIM AND THIRD PARTY COMPLAINT - PAGE 4
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14.

Starkey has violated Idaho Code § 53-623 in that he has taken actions on behalf of

Minor Miracle and in connection with the business of Minor Miracle without first obtaining a
majority consent of its managers and members.
15.

Starkey has violated Idaho Code §§ 53-628 and 53-629 in that he has demanded a

priority of distribution of Minor Miracle's profits and assets as a return of contributions without the
benefit of a written agreement allowing such priority.
16.

Starkey violated Idaho Code §§ 53-628 and 53-629 in that he has taken and/or

demanded an unequal distribution of Minor Miracle's profits and assets without the benefit of a
written agreement allowing such unequal distribution.
17.

Starkey has violated Idaho Code § 53-622 in that he has failed to allege any acts or

omissions that constitute gross negligence or willful misconduct by Minor Miracle and/or Richards.
18.

Starkey has violated all applicable statutes of limitations in that he has failed to bring

this action within the time allowed by law.
19.

Minor Miracle and Richards have been required to retain the services of Cooper &

Larsen, Chartered to represent their interests and defend against Starkey's Counterclaim and Third
Party Complaint, and have incurred and will incur costs and attorneys' fees in connection therewith.
As a result, Minor Miracle and Richards are entitled to recover their attorneys' fees and costs
incurred pursuant to contract as well as Idaho Code §§ 12-120 and 12-121 and Idaho Rule of Civil
Procedure 54.

WHEREFORE, Minor Miracle Productions, LLC, hereinafter referred to as Minor Miracle
and Richards, pray that any relief requested by Starkey be denied and that they be granted relief as
follows:
1.

Minor Miracle and Richards pray the Court enjoin Starkey from damaging, altering
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and destroying or disposing in any way or their property pending the entry of a final order in this
action;
2.

Dismiss Starkey's Counterclaim and Third Party Complaint with prejudice, and

finding Starkey taking nothing thereby;
3.

Entering a judgment in favor of Minor Miracle and Richards and against Starkey for

money damages in an amount to be proven at trial;
4.

Award Minor Miracle and Richards their attorneys' fees, costs and disbursements

incurred in connection with this litigation; and
5.

Grant Minor Miracle and Richards such further relief as the Court deems just and

equitable under the circumstances.
Minor Miracle and Richards demand a jury trial for all claims and causes of action pursuant
to Rule 38 of the Idaho Rules of Civil Procedure.

-.

'\

DATED this .,) 0 day of March, 2009.
COOPER & LARSEN, CHARTERED
~"'v"""

~
BY~rI
'k;
't:::JAVIER L. GAB lOLA
'"
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CERTIFICATE OF SERVICE
I hereby certify that on the
foregoing to:

:?:v day of March, 2009, I served a true and correct copy ofthe
[~

David P. Gardner
Moffatt Thomas Barrett Rock & Fields
412 W Center
P. O. Box 817
Pocatello, ID 83204

r]

[]
[]

U.S. mail
Express mail
Hand delivery
Fax: 232-0150

7"
(,,/
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Gary T. Dance, ISB No. 1513
David P. Gardner, ISB No. 5350
MOFFA TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

412 West Center
Post Office Box 81 7
Pocatello, Idaho 83204
Telephone: (208) 233-2001
Facsimile: (208) 232-0150
gtd@moffatt.com
dpg@moffatt.com
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE PRODUCTIONS, LLC, an
Idaho Limited Liability Company,

Case No. CV-2008-3920-0C

Plaintiff,

MOTION FOR LEAVE TO
WITHDRA W AS COUNSEL

vs.
RANDY STARKEY,
DefendantlCounterclaimant.
RANDY STARKEY,
Third-Party Plaintiff,
vs.
DAVID

L. RICHARDS,
Third-Party Defendant.

COMES NOW, the law firm of Moffatt Thomas Barrett Rock & Fields,
Chartered, pursuant to Idaho Rule of Civil Procedure 11(b)(2), and hereby moves the Court for
leave to withdraw as counsel for the defendantlcounterclaimantlthird party-plaintiff Randy

MOTION FOR LEAVE TO WITHDRAW AS COUNSEL- 1
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Starkey ("Starkey") in the above-mentioned matter. This Motion is based upon the Affidavit of
David P. Gardner filed concurrently herewith, the Court's file on record, and the following
grounds:
1.

Starkey no longer desires that Moffatt Thomas Barrett Rock & Fields,

Chartered serve as his counsel in this matter.
DATED this

~ day of July, 2009.
MOFFA TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~~~~~~~________

David P. Gardner - Of the Firm

MOTION FOR LEAVE TO WITHDRAW AS COUNSEL- 2
LIlA
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-

CERTIFICATE OF SERVICE

/.5'""

I HEREBY CERTIFY that on this
day of July, 2009, I caused a true and
correct copy of the foregoing MOTION FOR LEAVE TO WITHDRAW AS COUNSEL to
be served by the method indicated below, and addressed to the following:

(~.S. Mail, Postage Prepaid

Gary Cooper
COOPER & LARSEN
151 N. 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Fax: (208) 235-1182

Hand Delivered
( ) Overnight Mail
( ) Facsimile
( )

(~.S. Mail, Postage Prepaid

Randy Starkey
c/o James H. Harris III

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

P.A.
Suite 600, 49 S. Music Square West
Nashville, TN 37203
Fax: (615) 321-5469
HARRlS MARTIN JONES

~.-:;David. P. Gardner
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Gary Dance ISB # 1513
Moffatt Thomas
POBox 817
Pocatello, ID 83204
Phone: 208.233.2001
Fax: 208.232.0150
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE PRODUCTIONS,
LLC, an Idaho Limited Liability
Company

\~.

~'-.J

Case No. CV-2008-3920-0C

\

Plaintiff,

vs.
Randy Starkey,
Defendant.

MOTION FOR LEAVE TO
WITHDRAW AS COUNSEL
James H. Harris III hereby moves the court for an order relieving him as
counsel of record. The grounds for this motion are that Defendant has advised
counsel that he no longer desires counsel to represent him in this action.
In support of this motion, counsel attaches his affidavit.

MOTION FOR LEAVE TO WITHDRAW AS COUNSEL - 1

il?

,
es H. Harris III
orney for Defendant, Pro Hac Vice
arris Martin Jones, P.A.
49 Music Square West, Suite 600
N ashville, TN 37203

CERTIFICATE OF SERVICE
I hereby certify that I have mailed, delivered or faxed as indicated a copy of the
foregoing to the following on this 3 rd day of August, 2009.
GARY COOPER
COOPER & LARSEN
ATTORNEY FOR PLAINTIFF
nd
151 N. 3 RD Avenue, 2 Floor

P.O. Box 4229
Pocatella, ID 83205-4229
RANDY STARKEY
DEFENDANT
1014 Street Road

Kingston Springs, TN 37082
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2

i:-1LED
BANNOC1\ COUNTY ."..
Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE
PRODUCTIONS, LLC,
Plaintiff,
vs.

RANDY STARKEY,
Defendant, Pro Se

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2008-3920-0C

MOTION TO APPEAR
PRO SE

-----------------------)
DEFENDANT'S MOTION TO APPEAR PRO SE
Pursuant to Rule 11 (b) (3) of the Idaho Rules of Civil Procedure, Defendant
Randy Starkey moves to appear in his own Defense
DATED this

io--!1

day of August, 2009
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d to Counter aim Pro Se.

Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)

MINOR MIRACLE
PRODUCTIONS, LLC,
Plaintiff,

vs.
RANDY STARKEY,
Defendant, Pro Se

)

Case No. CV-2008-3920-0C

)
)
)

)
)
)
)
)

MOTION TO DISMISS
WITH PREJUDICE WHILE
PRESERVING COUNTER CLAIM
AND REQUEST FOR ORAL
ARGUMENT ON THE MOTION

)
)

----------------------)
DEFENDANT'S MOTION TO DISMISS WITH PREJUDICE

Pursuant to Rule 7 (b) (I) of the Idaho Rules of Civil Procedure, Defendant
Randy Starkey moves to request this Court Dismiss Plaintiffs Complaint with
Prejudice while preserving Starkey's Counter Claim against David L. Richards.

MOTION TO DISM4?S PAGE 1

Defendant Starkey requests permission to make Oral Argument on the Motion.

GROUNDS FOR MOTION TO DISMISS
Defendant Presents Grounds for Dismissal as follows:

1. David L. Richards has no lawful authority to cause a lawsuit to to be
fIled by Minor Miracle Productions, LLC against Defendant Randy Starkey.
a) Minor Miracle Productions, LLC is an Idaho Limited Liability Company
formed by two members, David L. Richards and Randy Starkey and these
facts are documented in Plaintiffs original Complaint.
b) There is no contract or operating agreement with respect to the operation
of this limited liability company.
c) Pursuant to Idaho Code 53-623, all actions ofa limited liability company
operating without a formal operating agreement require a majority vote
of the members of the LLC. This LLC has two members and a majority
of two is two.

Richards may not lawfully usurp control of the LLC and

take unilateral action for ANY reason without a majority vote of LLC
members which obviously requires the vote and consent of Randy Starkey.
2.

David L. Richards has no lawful authority to unilaterally hire an attorney to
represent Minor Miracle Productions LLC for ANY purpose for the same
reasons stated in 1 (c) above.

3.

Gary L. Cooper, attorney at law, has no lawful authority to fIle a lawsuit

MOTION TO DTSMISS PAGE 2
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on behalf of Minor Miracle Productions, LLC, or be engaged to represent
Minor Miracle Productions, LLC without the consent of Randy Starkey.
4.

Pursuant to Items I thru 3 above, the filing of this lawsuit is unlawful and
fraudulent on its face because it unlawfully creates a "straw man" Plaintiff
in the form of the LLC when David L. Richards, an individual, is himself the
true Plaintiff hiding in concealment in this dispute with Defendant Starkey.

5.

The result of this filing is to create the preposterous and ridiculous effect
of a company half-owned by Starkey suing Starkey so that he ends up
effectively suing himself without his consent.

6.

The fraud of this filing extends to the fraudulent extension of its reach by
unlawful abuse of Idaho Code 5-514, the "long arm" statute. The
extension of this long arm statute drags Defendant Starkey 1,700 miles
into an improper jurisdiction for a dispute between residents of completely
different states under the concept of diversity of citizenship which properly
requires a filing in United States District Court when there is diversity and
the amount in dispute is in excess of $75,000 pursuant to 28 U. S. C.
Section 1332.

7.

Both David L. Richards and Gary L. Cooper, his attorney, have violated
Rule 11 (a) (1) of the Idaho Rules of Civil Procedure with respect to the
filing of this lawsuit. The relevant section states, in part, "The signature

MOTION TO DdtMISS PAGE
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of an attorney or party constitutes a certificate that the attorney or party has
read the pleading, motion or other paper; that to the best of the signer's
knowledge, information, and belief after reasonable inquiry it is well
grounded in fact and is warranted by existing law or a good faith argument
for the extension, modification, or reversal of existing law, and that it is not
interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation. "
a) Neither Richards nor attorney Cooper could possibly have made any
reasonable inquiry as to the allegations as set forth in this complaint.
1) The allegation Starkey has sold "The Hayfield" movie is completely
false and defamatory and has no basis in fact.
2) The allegation Starkey is in possession of equipment belonging to
Minor Miracle Productions, LLC is false and has no basis in fact.
The equipment used in post production of the movie in dispute was
equipment owned by individuals, not by the LLC. Richards has
asserted in an e-mail to Starkey all equipment Richards provided for
use in the movie is his own. Starkey has possession only of his own
equipment. He is not in possession of equipment belonging to
either Minor Miracle Productions, LLC or to David L. Richards.
If Starkey did have possession of LLC equipment, why would he

MOTION TO DISMISS PAGE 4
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owe "rent" for its use when he is half-owner of the LLC?
3) Neither Richards nor attorney Cooper made the most fundamental
inquiry into these allegations even to simply send a single-paragraph
letter to ask Starkey or his attorney, "Have you sold the movie?" or
"Do you have equipment belonging to Richards or to the LLC?"
before filing suit.

Attorney Cooper apparently made no effort to

request Richards produce evidence. Where was the most
basic question that should be asked by any attorney filing suit?:
"How will I prove these allegations in court?" The burden of proof
is upon the Plaintiff to prove the allegations. It is not the burden
of the Defendant to disprove. Richards has a history of slandering
Starkey to third parties in the classic gambit of a slanderer to force
the victim of slander to try and disprove what is impossible to
disprove.

How does one prove a negative?

4) There is a long-standing principle in U.S. civil law asking, "What
would be the conduct of a 'reasonable and prudent man' in the
circumstances at issue. " It is obvious that a reasonable and
prudent man when faced with the possibility his business associate
had sold something and had concealed the sale would first ask
the associate if such a sale had taken place before filing a lawsuit

MOTION TO DISMISS PAGE 5
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which could adversely affect the ability of either man to profit from
the item sold if the belief turns out to be mistaken.
5) Early in the Complaint, Starkey is

alle~ed

to have sold the

movie for an amount in excess of$100,000 and is withholding
proceeds. Later in the same Complaint, Plaintiff asks the Court
to enjoin Starkey from selling the movie. This begs the questions:
"Which is it?

Has Starkey sold the movie or is he to be enjoined

from selling the movie?" This absurd contradiction reveals the
the obvious truth that neither Richards nor attorney Cooper have
any evidence of a sale of the movie and have filed a frivolous
lawsuit not supported by even a rudimentary investigation of facts.
6) The Complaint also alleges Starkey has somehow committed acts
or executed agreements creating liabilities of Minor Miracle
Productions, LLC, that have been concealed. These are
completely false and defamatory allegations not supported by
any facts or evidence whatsoever.
b) The Complaint is loaded with violations of state and federal law.
1) The repeated demands in the Complaint that Starkey return copies
or masters of "The Hayfield" movie are unlawful demands upon
Starkey who is the sole registered copyright owner of the movie.

MOTION TO 50ISMISS PAGE 6

Pursuant to 17 U.S.C. Section f06, Starkey retains all the
exclusive rights to "The Hayfield" movie. He wrote the screenplay
and registered it with the U.S. Copyright Office. A true and correct
copy of that registration is attached as Exhibit "A."

Starkey retains

all derivative rights in the movie derived from the Screenplay
pursuant to 17 U.S.C. Section 103. A true and correct copy of the
copyright registration of the motion picture is attached as Exhibit
"B"
2) No license or assignment of copyright has ever been created and
signed by Randy Starkey to grant any of his exclusive rights to
either David L. Richards or to Minor Miracle Productions, LLC.
3) The Complaint contains an unlawful claim for injunctive relief that
this Court enjoin Starkey from marketing or selling the movie.
This Idaho Court has no jurisdiction in matters of copyright and has
no lawful authority to force Starkey to surrender any of his rights
under U. S. Copyright Law. Attorney Cooper knew or should
have known that Starkey holds the exclusive rights as copyright
owner and cannot be for~ed either by extortion or by order of
any Court to surrender copies of the movie nor can Starkey be
enjoined by any Court to prevent his exercise of rights to distribute,

MOTION TO DISMTSS PAGE 7
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sell, display or any of Starkey's other exclusive rights pursuant to
17 U.S.C. Section 106.
4) The filing of this lawsuit is willful copyright infringement and
is grounds for Defendant Starkey to proceed immediately into a
United States District Court to file a civil complaint for copyright
infringement and to seek statutory and actual damages pursuant to
17 U.S.C. Section 504.
5) Disputes over copyright ownership are exclusively within the
jurisdiction of federal courts pursuant to 28 U.S.C. Section 1338.
8. Starkey has the sole and exclusive claim to ownership of the intellectual
property in question pursuant to his copyright registrations which are
considered primajacie evidence of ownership pursuant to Starkey's
compliance with 17 U.S.C. 410 (c).
9. No monetary investment in a creative work, in any amount, gives or grants any
partial or full interest in a copyrighted work under U.S. law.

The only way a

lawful interest or claim to copyright may be granted is in writing and signed by
the copyright owner pursuant to 17 U.S.C. 204 (a).

This was solidly

confmned by the U.S. Court of Appeals for the Fifth Circuit in the 2005 case of
Lyrick Studios, Inc. v. Big Idea Productions, Inc. 420 F. 3d 388 (5th Circuit
2005). That case even produced memos and faxes alluding to a deal and a 16-

MOTION TO DISMIS52PAGE 8

page contract drafted but never signed. The 5th Circuit Court nevertheless
ruled the evidence did not produce "sufficient writing" as required by 17 U.S.C.
Section 204 (a). An earlier case, Konigsberg International, Inc. v. Rice, 16 F.
3d 355, 357 (9th Circuit 1994), produced an opinion in which "a transfer of
copyright is simply 'not valid' without a writing. "
10. Based upon the statutory and case law referenced in Paragraph 10 above,
Richards cannot claim any ownership interest in the copyright or any of
its exclusive rights regardless of his fmancial investment in the movie.
For the same reasons, Minor Miracle Productions, LLC, cannot claim a
copyright interest in the movie. Defendant Starkey never surrendered or
assigned any of his exclusive rights and retains those rights to this day.
11. For violations of the requirements of Rule 11 (a) (1) as outlined in Paragraph
7 above, Starkey incorporates by reference Paragraphs 1 thru 10 above as
though fully set forth herein, and will file a separate motion pursuant to Idaho
Code 12-123 for Sanctions against both David L. Richards and attorney Gary

L. Cooper for their filing of frivolous litigation against Defendant Randy
Starkey in this case.
12. The Complaint alleges Defendant Starkey has breached fiduciary duties to
Minor Miracle Productions, LLC and, by inference, to David L. Richards.
Not only is this claim preposterous, the truth is completely the opposite.
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At the time of the filing of this Complaint, Defendant Starkey's attorney in
Nashville, Tennessee, had been engaged in ongoing correspondence with
a Murfreesboro, Tennessee, attorney representing David L. Richards. The
matter had reached the point where Starkey was demanding a detailed
accounting of the vastly exaggerated movie production expenses Richards
had been claiming Starkey "owed. " Richards refused to produce a single
receipt or canceled check to document his fraudulent claims. His attorney
had the audacity to assert Starkey "no longer had the luxury" of challenging
a claim for expenses. Anybody conducting business would laugh at such an
assertion knowing that if you claim an expense, you absolutely must be able
to prove it. Starkey's attorney then demanded proofbe produced while the
opposing counsel threatened litigation. Starkey'S position was simple. Prove
it now or prove it during litigation during Discovery when the costs to reveal
the information would be far greater.
13. No further communications were received from Richards or his Tennessee
attorney.

The next event was the filing of this Complaint. Attorney Cooper

revealed in a letter that he had not even been aware of any negotiations or
-~

discussions between attorneys in Tennessee with respect to the dispute.
14. It is obvious from the facts stated in Paragraphs 13 and 14 above, and in the
act of filing this lawsuit, David L. Richards considers he has absolutely no

MOTION TO
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fiduciary duty to Minor Miracle Productions, LLC or to its other member,
Randy Starkey. His is a one-way street. Starkey is to be treated as a tool
and servant as is the LLC. Richards' conduct throughout has been
to usurp unlawful control of the LLC as if it is his sole proprietorship.
In his twisted and bizarre reality, Richards sees his business relationship
in the limited liability company as one wherein Starkey is bound by all the
duties but has no rights while Richards holds all the rights and is bound by no
duties.
15. If granted permission by the Court to make oral argument, Defendant Starkey
will quote verbatim from the threatening and insulting e-mails he has received
from David L. Richards. The Court can thereby determine from
Richards' own words, whether or not the two and a half year war Richards has
waged against Starkey in a relentless campaign of insults, threats, slander
and character assassination over this movie is the conduct of a rational adult.
16. The words and conduct of Richards throughout the making of the movie at
at the center of this dispute reflected constant changes in positions with
respect to his investment in the movie and his support for it to move
forward. He is a demonstrated master at jerking Defendant around and
changing positions whereby one act may be acceptable to Richards one day
and then unacceptable the next.

MOTION TO
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Defendant having breached a duty to account for expenses for the movie
which Richards certainly found of little consequence three years ago. Except
for two days in Tennessee during early production of the movie, Richards
was never even present for the shooting of the movie in five of the sJx states
in which this movie was shot. If he was so concerned with money spent on
production, why didn't Richards himself show up on location? If
he was not able to be present to monitor expenses, why did Richards not hire
an accountant to show up and monitor or disburse the funds for all
expenditures? Defendant Starkey is the Director of this movie.
He carried the enormous burden of bringing together a cast, crew, extras,
props, equipment, lodging, food, transportation, costumes, animals, wagons,
Native Americans and an endless string of unanticipated needs and actions.
There are thirty-five speaking parts in this movie, some speaking in authentic
Lakota language.

Starkey rehearsed the principal cast for this movie in his

own Tennessee living room for more than a year to prepare for production.
Making a feature motion picture in six different states in every kind of
weather, night and day, is the logistical equivalent of fielding a small army
with all of the equivalent problems inherent in such a deployment. Once
begun, "the show must go on. " Richards never appreciated that a
partially completed movie is no movie. He never appreciated that

MOTION TO %6SMISS PAGE 12

you can't be noncommittal or "half-way in" once a movie production
has begun. Nobody forced Richards to participate or invest. His were
voluntary acts with no promise of fmancial success or profit. You
can't jerk people around and be ambivalent about completing production of
an independent movie chronically short of money, time and manpower.
The legal defense of Estoppel is the very defense against this jerking around
of people in a business by changing the rules and representations retroactively
on a whim or in a sick game of control and deliberate manipUlation which
Richards has played throughout the making of the movie and is still playing
in this dispute.
17.

The Complaint is a Slander of TitIe as it maliciously and falsely infers in
writing Plaintiff is entitled to possession of the copyrighted work and seeks to
enjoin Defendant from exercising his exclusive rights protected by federal
law and falsely attempts to cast doubt upon Defendant's prima facie evidence
of title in the form of his Copyright Registrations already referenced.

18.

If ever there was a case which epitomized frivolous litigation designed
specifically to breach the intent of Rule 11 (a) (1) ofI.R.C.P. and of
similar intent and language in Idaho Code 12-123, this is the case.
Borrowing from that language of the Idaho Code, Defendant Randy
Starkey hereby avers to this Court, this lawsuitis not well grounded
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in fact and is not warranted by existing law. This lawsuit is founded upon
false and defamatory allegations which cannot be supported with any credible
evidence.

This lawsuit was designed and filed specifically for an improper

purpose which is to harass Defendant into surrendering his lawful rights and
to impose significant attorney fees and costs of litigation upon the Defendant
as a personal act of vengeance and retribution by David L. Richards who
personally vowed to several witnesses, "This fight will continue until one of
us goes broke." To use the analogy of a Poker game, Richards is running
a monstrous bluff while holding a losing hand.

By intimidation,

Richards is trying to coerce Starkey to fold. Starkey refuses the bluff
and calls. Richards is "all-in," holding nothing in his hand.
19.

Defendant respectfully requests this Court Dismiss this case With Prejudice
while preserving Defendant's Counter Claim against David L. Richards.

DATED this

lo..fit

day of August, 2009
Ran
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Gary Dance ISB # 1513
Moffatt Thomas
POBox 817
Pocatello, ID 83204
Phone: 208.233.2001
Fax: 208.232.0150
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE PRODUCTIONS,
LLC, an Idaho Limited Liability
Company
Case No. CV-2oo8-3920-OC
Plaintiff,
VS.

Randy Starkey,
Defendant.

ORDER ON MOTION FOR LEAVE
WITHDRAW AS COUNSEL
This court having considered the Motion for Leave to Withdraw as Counsel
filed by James H. Harris III, counsel pro hac vice for Defendant, pursuant to
Idaho Rules of Civil Procedure l1(b)(2) and l1(b)(3), the court hereby grants the
motion and Orders that James H. Harris III is relieved as counsel of record in this
action.

ORDER ON MOTION FOR LEAVE TO WITHDRAW -

61

1

The court further Orders that James H. Harris III shall, with due diligence,
serve copies of this Order by personal service or by certified mail to the last
known address most likely to give notice to Defendant.
Dated this

f 3 ~ ~ day of August, 2009.

BY~;~
Honorable David C. Nye
District Judge
CERTIFICATE OF SERVICE
I hereby certify that I have mailed, delivered or faxed as indicated a copy of the
foregoing to the following on this 3rd day of August, 2009.
GARY COOPER
COOPER & LARSEN
ArrORNEY FOR PLAINTIFF
nd
151 N. 3 RD Avenue, 2 Floor

P.O. Box 4229
Pocatella, ID 83205-4229
RANDY STARKEY
DEFENDANT

1014 Street Road

Kingston Springs, TN 37082
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE PRODUCTIONS, LLC, an
Idaho Limited Liability Company,

Case No. CV -2008-3920-0C

Plaintiff,

ORDER ON MOTION FOR LEAVE
TO WITHDRAW

vs.
RANDY STARKEY,
DefendantiCounterclaimant.
RANDY STARKEY,
Third-Party Plaintiff,
vs.
DAVID L. RICHARDS,
Third-Party Defendant.

This Court having considered the Motion for Leave to Withdraw of Randy
Starkey filed by Moffatt Thomas Barrett Rock & Fields, Chartered pursuant to Idaho Rules of
Civil Procedure 11(b)(2) and 11(b)(3), IT IS HEREBY ORDERED THAT that the motion of
by Moffatt Thomas Barrett Rock & Fields, Chartered is GRANTED.

ORDER ON MOTION FOR LEAVE TO WITHDRA W- 1
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IT IS FURTHER ORDERED that that defendantlcounterc1aimant/third party
plaintiff Randy Starkey ("Starkey") appoint another attorney to' appear and represent Starkey or
appear in person by filing a written notice with the court stating how Starkey will represent
himself.
IT IS FURTHER ORDERED that Moffatt Thomas Barrett Rock & Fields,
Chartered shall, with due diligence, serve copies ofthis Order by personal service or certified
mail to the last known address most likely to give notice to Starkey
IT IS FURTHER ORDERED that upon entry ofthis order and filing of the
proof of service on the client, no further proceedings can be had in this action which will affect
the rights of Starkey for twenty (20) days. If Starkey fails to appear in this action, either in
person or through a newly appointed attorney within such twenty (20) day period, such failure
shall be sufficient grounds for entry of default and default judgment against such Starkey or
dismissal of the action of Starkey, with prejudice, without further notice.
DATED this ~ day of

ihlt' 2009.

BY~Z_~
Honorable David C. Nye
District Judge

ORDER ON MOTION FOR LEAVE TO WITHDRAW- 2
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CERTIFICATE OF SERVICE
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#4.

I HEREBY CERTIFY that on this £l- day of ftItrj, 2009, I caused a true and
correct copy of the foregoing ORDER ON MOTION FOR LEAVE TO WITHDRAW to be
served by the method indicated below, and addressed to the following:

cX1 U.S. Mail, Postage Prepaid

Gary Cooper
COOPER & LARSEN
151 N. 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Fax: (208) 235-1182

( ) Hand Delivered
( ) Overnight Mail
~ Facsimile

(X) U.S. Mail, Postage Prepaid

Randy Starkey
clo JamesH. Harris III

( ) Hand Delivered
( ) Overnight Mail
Facsimile

HARRlS MARTIN JONES P.A.

Suite 600, 49 S. Music Square West
Nashville, TN 37203
Fax: (615) 321-5469

W

Gary T. Dance
David P. Gardner

(~U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(JQ.Facsimile

MOFFA TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

412 West Center
Post Office Box 817
Pocatello, Idaho 83204
Fax: (208) 232-0150

ORDER ON MOTION FOR LEAVE TO WITHDRAW- 3
65

Client: 1288258.1

;1,iT"/

Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208)235-1145
Fax: (208) 235-1182
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Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )

Case No. CV-2008-3920-0C

)

Plaintiff/Counterdefendant,

)
)

vs.

)

MOTION TO COMPEL

)

RANDY STARKEY,

)
)

DefendantlCountercIaimant. )

----------------------------)
RANDY STARKEY,

)

)

Third Party Plaintiff,

)
)

vs.

)
)

DAVID L. RICHARDS,
Third Party Defendant.

)
)
)

COMES NOW Plaintiff, by and through the undersigned counsel, and pursuant to 1.R.c.P.
26,33 and 34 and I.R.c.P. 37(a), move this Court for an Order as follows:
1.

Directing Defendant Randy Starkey to provide and answers and responses to written

discovery Plaintiff served on Defendant Randy Starkey over 5 months ago, on March 30 lh, 2009.

MOTION TO COMPEL - PAGE 1
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Defendant served answers on August 31, 2009, but has not provided any documents in response to
the Requests for Production of Documents. Defendant also waived his right to file objections to
the discovery; and
2.

An award of attorney fees and costs pursuant to LR.C.P. 37(a)(4).

This Motion is supported by the record herein; and Affidavit of Javier L. Gabiola in Support
of Plaintiffs Motion to Compel, with attached exhibits, filed concurrently herewith; and the
Memorandum in Support of Plaintiffs Motion to Compel, also filed concurrently herewith.
Oral argument is requested.
?

I

DATED this _,__ day of August, 2009.
COOPER & LARSEN, CHARTERED

(-, /') I)

BY:9~
/iA

VIER L. GABIOLA

CERTIFICATE OF SERVICE
I hereby certify that on the~ day of August, 2009, I served a true and correct copy of the
foregoing to:

l}
f]

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

[ ]

o
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U.S. mail
Express mail
Hand delivery
Fax:

F' :'!'! ~i~ \

,u

'i!

Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208)235-1182

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
RANDY STARKEY,
)
)
Defendant/Counterclaimant. )

Case No. CV-2008-3920-0C

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO COMPEL

--------------------------- )
RANDY STARKEY,

Third Party Plaintiff,

vs.
DA VID L. RICHARDS,
Third Party Defendant.

)
)
)
)
)
)
)
)
)

COMES NOW Plaintiff, by and through the undersigned counsel, and hereby submits this
Memorandum in Support of Plaintiff's Motion to Compel.

FACTUAL BACKGROUND
On March 30th , 2009, Plaintiff served its first set of written discovery on Defendant. See

Affidavit ofJavier L. Gabiola in Support ofPlaintiff's Motion to Compel ("Gabiola Ai! ,,), Exhibit
MEMORANDUM IN SUPPORT OF MOTION TO COMPEL - PAGE 1

en

A. Thereafter, On April 25 th, 2009, Defendant's attorney at that time, David Gardner, contacted
undersigned counsel, requesting that the parties try to settle the matter. Gabiola /lff,

~

3; Exhibits

Band C. Based on what Plaintiff presumed was Defendant's good faith request to settle the matter,
undersigned counsel sent a letter to Mr. Gardner on May 19 th , 2009. Gabiola AjJ., Exhibit C.
Several weeks later on June 2nd , 2009, Defendant's attorney submitted a letter rejecting the offer,
and not offering any counteroffer towards settlement, but threatening to file a motion for summary
judgment, unless Plaintiff agreed to provide all releases to Defendant and release any rights Plaintiff
had in the movie The Hayfield to Defendant. Gabiola Aff., Exhibit D.
Thereafter, Defendant's counsel withdrew, and the Order was effective August 14th , 2009.
Thereafter on August 17th, 2009, Plaintiffs counsel sent Mr. Starkey a letter requesting that
he serve answers to the discovery in order to avoid a motion to Compel. See Gabiola Aff.. Exhibit

E.
On August 31,2009, Plaintiffs counsel received a memorandum from Defendant's other
attorney, Jim Harris, indicating that he was serving Defendant's discovery responses, which were
signed by Defendant on May 26, 2009, but not received by Plaintiffuntil August 31, 2009. Gabiola

AjJ., Exhibits F and G. Defendant served no documents with the responses. While Defendant served
objections, the objections again were not served until August 31,2009. Id.
To date, more than 5 months have passed since the service of Plaintiffs written discovery
and Defendant has not provided complete answers or responses, despite the several months in which
to provide those answers.

ARGUMENT
A.

DEFENDANT HAS NOT SERVED COMPLETE RESPONSES.

Over 5 months have passed since Plaintiff served written discovery on Defendant and

MEMORANDUM IN SUPPORT OF MOTION TO COMPEL - PAGE
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Defendant has served incomplete responses to that discovery. No documents were served with the
responses, despite having five months to serve such. Defendant has not acted in good faith in
serving discovery responses, which were due in April, 2009. In fact, Defendant, under the guise of
wanting to settle this matter, apparently wanted more time to serve answers, when he had his
attorneys request Plaintiff send a settlement letter in May of this year, only to file no meritorious
response. Defendant has purposefully failed to comply with I.R.c.P. 33 and 34, which mandates
serving answers and responses to written discovery within 30 days from the date of service. That
time has long since passed, and to date, after 5 months, Defendant still has not served complete
answers or responses. As a result, Plaintiff is entitled to an order directing him to provide complete
responses within one week from the date of the Court's order.
B.

DEFENDANT
DISCOVERY.

WAIVED

HIS

OBJECTIONS

TO THE WRITTEN

Again, Defendant did not serve his incomplete such that Plaintiff did not receive them until
August 31,2009. In his answers, Defendant submitted several objections, which Defendant failed
to timely file. I.R.c.P. 33 and 34 mandate that the party shall serve answers and responses, "and
objections if any, within 30 days after the service of the [discovery]." Here, Defendant did not
serve his objections until August 31, and was required to serve such by April 3, 2009. As a result,
Defendant waived his objections to the discovery and Plaintiff is entitled to an order overruling
those objections.
C.

PLAINTIFF IS ENTITLED TO AN A WARD OF ATTORNEY'S FEES.

Additionally, several weeks prior to filing this Motion, Plaintiff's counsel served on
Defendant a letter requesting that answers and responses be served. Defendant failed to serve
complete answers or responses to that discovery. Instead, while Defendant should have been
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responding to discovery, he engaged in a campaign of creating vexatious litigation, filing frivolous
motions, not to mention an unauthorized lawsuit in federal court. Finally, pursuant to I.R.c.P.
37(a)( 4), Plaintiff is entitled to an award of reasonable attorney fees and costs it has incurred in
having to file this unnecessary motion.

CONCLUSION
Based on the forgoing, Plaintiff respectfully requests that the Court enter an order granting
Plaintiff's Motion to Compel, ordering Defendant to respond, within one week from the Court's
order granting the Motion, to serve discovery responses. Plaintiff also asks that the Court enter an
order overruling Defendant's objections to the discovery and granting an award of attorney fees and
costs Plaintiff has incurred in having to file this Motion.
DATED this')1 day of August, 2009.
COOPER & LARSEN, CHARTERED

VIER L. GAB lOLA

CERTIFICATE OF SERVICE
I hereby certify that on the ~( day of August, 2009, I served a true and correct copy of the
foregoing to:

h}

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

[ ]
[ ]
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U.S. mail
Express mail
Hand delivery
Fax:

, • !

Gary L. Cooper ISB #1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182
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Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH ruDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
RANDY STARKEY,
)
)
Defendant/Counterclaimant. )

Case No. CV-2008-3920-0C

AFFIDA VIT OF JAVIER L. GABIOLA
IN SUPPORT OF MOTION TO
COMPEL

----------------------------)
RANDY STARKEY,

Third Party Plaintiff,

)
)
)

)

vs.
DAVID L. RICHARDS,
Third Party Defendant.
STATE OF IDAHO
County of Bannock

)
)
)
)
)

)
:ss
)

JAVIER L. GABIOLA, being first duly sworn upon oath, deposes and states as follows:
1.

I am one ofthe attorneys representing Plaintiff in this matter and make this Affidavit

upon my own personal knowledge and information;
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2.

Attached hereto as Exhibit A is a copy ofthe Plaintiffs first set of written discovery

served on Defendant on March 30 t \ 2009;
3.

On April 29 t \ 2009, I was contacted by Defendant's former attorney, David Gardner,

who represented to me that Mr. Starkey was desiring to settle this case. Mr. Gardner invited me to
send a demand letter to him that he would pass on to Mr. Starkey to consider towards settling the
case. As a result, I sent Mr. Gardner a letter dated May 5 th, 2009 confirming that the Plaintiffwould
be sending a demand letter. A copy of that letter is attached hereto as Exhibit B. Thereafter on May
19t \ 2009, I sent a settlement letter to Mr. Gardner, a copy of which is attached hereto as Exhibit

c-,
4.

On June 2nd, 2009, I received a letter from Mr. Gardner, rejecting Plaintiffs offer to

settle, and also threatening to filed a motion for summary judgment. A copy of that letter is attached
hereto as Exhibit D;
5.

On August 17 t \ 2009 I sent Defendant a letter requesting that he respond to

Plaintiffs first set of written discovery. A copy of that letter is attached hereto as Exhibit E.
6. On August 31,2009, I received a Memorandum from Defendant's other former attorney,
Jim Harris, serving a copy of Defendant's answers to Plaintiffs written interrogatories, but not
providing any documents responsive to the Requests for Production of Documents. While it was
signed by Defendant May 29, 2009, the answers were not received by me until August 31,2009.
Again, no documents were attached. Attached hereto as Exhibits F and G are copies of the
Memorandum and Defendant's answers to Plaintiffs first set of written discovery.
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FURTHER SAITH AFFIANT NAUGHT.
DATED this? ( day of August, 2009.
COOPER & LARSEN, CHARTERED

/~

BY-7__~~~~~_______________

SUBSCRIBED AND SWORN TO before me this 3i,;>r day of August, 2009.

eUSABETH KLASSEN
NOTARY PUBLIC
STATE OF IDAHO

NOTARY PUBLIC FOR IDAHO
Residing at Pocatello
My Commission Expires:
5

CERTIFICATE OF SERVICE
I hereby certify that on
foregoing to:

the~ ( day of August, 2009, I served a true and correct copy of the
[ ]

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

-M
[ ]

U.S. mail
Express mail
Hand delivery
Fax:
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Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COuNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
PlaintiffiCounterdefendant, )
)
vs.
)
)

RANDY STARKEY,

Case No. CV-2008-3920-0C

PLAINTIFF'S!
COUNTERDEFENDANT'SITHIRD
PARTY DEFENDANT'S FIRST SET OF
INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS
TO DEFENDANT!
COUNTERCLAIMANT!THIRD PARTY
PLAINTIFF

)

)
DefendantiCounterclaimant. )

-------------)
RANDY STARKEY,

Third Party Plaintiff,
vs.
DAVID L. RICHARDS,
Third Party Defendant.

)

)
)
)
)
)
)
)
)

COME NOW PlaintiffiCounterdefendant and Third Party Defendant, by and through the
undersigned counsel, pursuant to the Idaho Rules of Civil Procedure, and hereby submits the
following Interrogatories and Requests for Production of Documents:
INTERROGATORY NO.1: Please identify each and every person answering these
interrogatories or providing information to answer these interrogatories.
PLAINTIFF's/COUNTERDEFENDANT'SITHIRD PARTY DEFENDANT'S FIRST SETOFINTERROGATORIESA4I~_"
FOR PRODUCTION OF DOCUMENTS TO DEFENDANT/CoUNTERCLAIMANTITHIRD PARTY PLAINTIFF-
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INTERROGATORY NO.2: Please provide the name,

addre~s

and telephone number of

each and every person known to Randy Starkey, or that of his agents, representatives or attorneys,
who has knowledge of, or participated in, in any manner, the making, production or funding ofthe
Film, prior to, during and after its completion

INTERROGATORY NO.3: Please provide the name, address, telephone number, and a
summary of the substance of the testimony for each and every witness you intend to call at the trial
of this matter.

INTERROGATORY NO.4: Please provide the name, address, and telephone number of
every expert witness you intend to call at the trial of this matter. Pursuant to Idaho Rule of Civil
Procedure 26(b)(4)(a) and Idaho Rule of Evidence 705, for each expert witness, please provide the
following:
1.

Any and all opinions and conclusions (if set forth in a report, please produce a copy);

2.

The facts and data supporting the opinions and conclusions;

3.

All records, documents, photographs, films, literature or other tangible items

reviewed, received, generated by such experts in reaching their opinions;
4.

The deposition and trial testimony given by your experts in the preceding four (4)

years, identifYing the name of the party for whom the expert testified and whether the party was a
plaintiff or defendant;
5.

The rates and/or fees charged by your experts in providing expert services;

6.

The background and/or qualifications of such experts.

INTERROGATORY NO.5: Please identifY all equipment in Randy Starkey's possession
that pertains to the Film, whether the equipment is still in his possession, and, if not, how he
disposed of it.
PLAINTlFF's/COUNTERDEFENDANT'SrrHIRD PARTY DEFENDANT'S FIRST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFENDANT/COUNTERCLAIMANTrrHIRD PARTY PLAINTIFF - PAGE 2

7P.

INTERROGATORY NO.6: Please provide each and every fact upon which you rely in
your First and Second defenses set forth in your Answer.
INTERROGATORY NO.7: Please provide each and every fact upon which you rely in
all Nineteen of your Affinnative Defenses in your Answer.
INTERROGATORY NO.8: Please provide a factual basis for the allegations set forth in
your Counterclaim and Third Party Complaint.
INTERROGATORY NO.9: Please identify all receipts you have in your possession
regarding the Film.
INTERROGATORY NO.1 0: Please identify the names, addresses and telephone numbers
of all persons, companies or other entities who gave you money or from whom you asked money,
towards the production of the Film.
INTERROGATORY NO. 11: Please identify each exhibit, whether factual or
demonstrative, you intend to introduce at trial.
INTERROGATORY NO. 12: Please identify the names, addresses and telephone numbers
of any person, company, or other entity with whom you dealt with in relation to the Film.
INTERROGATORY NO. 13: Please identify any websites, whether now existing or not,
which you created, or had others create, regarding the Film.
INTERROGATORY NO. 14: Please state whether you have sold the rights to the Film.
If you have, identify the name, address and telephone number of the person, company or entity to
whom you sold the Film.
INTERROGATORY NO. IS: Please state the names, addresses and telephone numbers of
each and every person, company or entity to whom you promised a portion or percentage of the
profits or ownership of the Film.
PLAINTIFF's/COUNTERDEFENDANT'sffmRDPARTYDEFENDANT'sFIRSTSETOFINTERROGATORIESAND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFENDANT/COUNTERCLAIMANTffHIRD PARTY PLAINTIFF - PAGE 3
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INTERROGATORY NO. 16: Please identify your experience as a producer or director, in
the Film industry, including, but not limited to, the number of films you have produced, edited or
directed, the names of such films, and when you produced, edited or directed such films.

INNTERROGATORY NO. 17: Please identify any and all statements and agreements,
whether oral or not, made by you, excluding any communications between you and your attorneys.

INTERROGATORY NO. 18: Please identify any and all statements and agreements,
whether oral or not, made by David Richards.

INTERROGATORY NO. 19: Please identify whether you have in your possession any
recorded statements of any person, including yourself, regarding the Film, and the manner in which
such statements were recorded.

INTERROGATORY NO. 20: Please identify any executed releases or consent forms you
have in your possession of any cast members of the Film.

INTERROGATORY NO. 21: Please identify whether Randy Starkey has been involved
in any lawsuit, whether criminal or civil, and, if so, the name of the court in which the litigation
occurred, the names of the parties to the litigation and the outcome of the matter.

INTERROGATORY NO. 22: Please state whether you have sold or given master copies
of the Film, and, if so, the names, addresses and telephone numbers of any person or entity to whom
you have sold or given copies, when you sold or gave such copies and the amount for which you
sold the copies.

INTERROGATORY NO. 23: Please identify the name and address of any legal entity you
have formed or with whom you are associated, the state in which that entity was formed and your
position with those entities.

PLAINTIFF'S/COUNTERDEFENDANT'SITHIRD PARTY DEFENDANT'S FIRsT SET OF INTERROGATORIES AND REQUESTS
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INTERROGATORY NO. 24: Please identify the names, addresses and telephone numbers
of persons or entities to whom you made promises, before, during or after the production of the film.

REQUEST FOR PRODUCTION NO.1: Please produce copies of each and every
document you intend to use as an exhibit in the above matter.

REQUEST FOR PRODUCTION NO.2: Please provide copies of your personal state and
federal tax returns for the tax years 2005 to 2008.

REQUEST FOR PRODUCTION NO.3: Please produce a copy of any documents
responsive to all Interrogatories set forth herein.

REQUEST FOR PRODUCTION NO.4: Please produce copies of any and all documents,
in any form, you received from David Richards.

REQUEST FOR PRODUCTION NO.5: Please provide a copy of any and all documents,
in any form, you gave to David Richards.

REQUEST FOR PRODUCTION NO.6: Please provide any and all reports, files,
curricula vitae, fees/rates, deposition and trial testimony for the preceding four (4) years and
documents identifying the amounts charged, from trial experts retained by defendants or defendants'
counsel in this matter.

REQUEST FOR PRODUCTION NO.7: Please provide a copy of all receipts you have
regarding all expenditures made by you for the Film.

REQUEST FOR PRODUCTION NO.8: Please provide a complete copy of all receipts
reflecting all cash given to you by David Richards.

REQUEST FOR PRODUCTION NO.9: Please provide a copy of all receipts reflecting
all money you received from any person, company or entity for the Film.
PLAINTIFF's/COUNTERDEFENDANT'sffHIRD PARTY DEFENDANT'S FIRST SET OF INTERROGATORIES AND REQUESTS
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REOUEST FOR PRODUCTION NO. 16Pleaseprovide a copy ofany written agreements
entered into between you or any other person, company or entity regarding the Film.
. REOUESTFORPRODUCTION NO.1l: Please produce a copy of any and all documents,
photographs, videos, CD's, DVD's, tapes, or other tangible items you have regarding the Film.
DATED this

.30

day of March, 2009.
COOPER & LARSEN, CHARTERED

··1
BUd-w
'''::;7

JAVIER L. GABIOLA

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this,,50 day of March, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Davis P. Gardner
Moffatt, Thomas, Barrett, Rock & Fields
P.O. Box 817
Pocatello, ID 83204-0817

.~ U.S. MaillPostage Prepaid
[]
[]

[]

Hand Delivery
Overnight Mail
Facsimile / 232-0150

j2((1jJ
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GARY L. COOPER
REED W. LARSEN
JAMES D. RUCHTI
JAVIER L. GABIOLA

PER & LARSEN
rd

nd

151 NORTH 3 AVE. - 2 FLOOR
P.O. BOX 4229
POCATELLO. 10 83205-4229

RON KERL - Of Counsel
TELEPHONE (208) 235·1145
FAX (208) 235·1182

www.cooper-Iarsen.com
Attorneys at Law

May 5, 2009

David P. Gardner
Moffatt Thomas Barrett Rock & Fields Chruiered
412 W Center
P. O. Box 817
Pocatello,ID 83204
Re:

Minor Miracle Productions, LLC v. Randy StarkylRandy Starky v. David
Richards

Dear Dave:

I am writing in follow up to the telephone conversation we had last Wednesday, April 29th ,
2009. We hope to have a settlement demand to you to pass on to your client shortly.
Thank you for your attention to this matter. Please do not hesitate to contact me if you
wish to discuss this or other matters further.
Sincerely,

//"'\ / I / ) /)

L-)~

l~lER L. GAB lOLA
0'··
JLG/ek
cc: David Richards

08-197

GARY L. COOPER
REED W. LARSEN
JAMES D. RUCHTI
JAVIER L. GABIOLA

OOPER & LARSEN
151 NORTH 3rd AVE. - 2 0d FbOOR
P.O. BOX 4229
POCATELLO,ID 83205-4229

RON KERL - Of Counsel
TELEPHONE (208) 235-1145
FAX (208) 235-1182
www.cooper-Iarsen.com

Attorneys at Law

May 19,2009

David P. Gardner
Moffatt Thomas Barrett Rock & Fields Chartered
412 W Center
P.0.Box817
Pocatello, ID 83204
Re:

Minor Miracle Productions, LLC v. Randy StarkylRandy Starky v. David
Richards

Dear Dave:
Following is my client's offer of settlement:
Demand 1: Minor Miracle ProductionslDavid L. Richards ("MMP") will require Mr. Randal
T. Starkey to relinquish all rights including copyrights to the film, scripts, music, release forms,
websites and anything that pertains to the film "The Hayfield" to MMP. Mr Starkey must agree that
Mr. Richards as the managing member ofM.M.P., will have full authority to market and sell the film,
"The Hayfield", to choose when and to whom the film will be sold and to have the final decision on
any re-editing that may be required in order to market and sell the film. Mr. Starkey must return all
master copies of the film "The Hayfield" that are or were in his possession to MMP.
Demand 2: MMP will be released of any promises or obligations made by Mr. Starkey while
representing MMP. without the consent or knowledge of Mr. Richards, including, percentages of the
movie, loans or money taken from third parties, commercials, DVDs for re-enactors, Indian chanting,
or any other promise or obligation made by Mr. Starkey of which Mr. Richards was unaware.
Demand 3: Mr. Starkey will return all receipts to account for the money given to him by Mr.
Richards. Mr. Starkey will return all equipment, props, wardrobe, etc, that are the property ofMr.
Richards.
Or, Mr. Starkey has the option to pay the sum of $5,000,000 to Mr. Richards, at which point
Mr. Richards will sign a contract stating that he will give up any and all of his rights and privileges
that pertain to the film "The Hayfield" to Mr. Starkey.
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David P. Gardner
May 19,2009
Page 2

All of these demands and agreements must be finalized in a written contract.
This offer remains open for 14 days from the date of this letter. Mr. Richards is willing to
work with Mr. Starkey towards resolution of this matter. However, he is also aware that prior offers
lnade to Mr. Starkey were rejected by him. It is MMP's and Mr. Richard's hope that this matter can
be resolved without further litigation, but we feel comfortable and confident that if an agreement
cannot be reached, to have the dispute resolved in court.
We look forward to your response.
Sincerely,/~\
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cc: David Richards

08-197
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Boise
Idaho Falls
Pocatello
Twin Falls

MoffqttTho
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MOFFATT THOMAS BARRETT ROCK & FIELDS, CHTD. Eugene C. Thomas
John W. Barrett
R. B. Rock
Richard C. Fields
John S. Simko
John C. Ward
D. James Manning
David B. Lincoln
Gary T. Dance
Larry C. Hunter
Randall A. Peterman
Mark S. Prusynski
Stephen R. Thomas
Glenna M. Christensen
Gerald T. Husch
Scott L. Campbell
Robert B. Burns

Michael E. Thomas
Parricia M. Olsson
Christine E. Nicholas
Bradley J Williams
Lee Radford
Michael O. Roe
Nancy J. Garrett
David S. Jensen
James L. Martin
C. Clayton Gill
Michael W. McGreaham
David P. Gardner
Tara Martens
Mark C. Peterson
Julian E. Gabio/a
Kimberly D. Evans Ross
Jason G. Murray

Jon A. Stenquist
Tyler J. Anderson
Paul D. McFarlane
Tyler J. Henderson
C. Edward Cather III
Michelle C. Michaud
Andrew J. Walder.
Dylan B. Lawrence
Benjamin C. Ritchie
Rebecca A. Rainey
Matthew J. McGee

412 W Center St Suite 2000

PO Box 817

June 2, 2009
via Facsimile
235-1182
and Us. Mail

Pocatello Idaho 83204 0817
2082332001
2082320150 Fax
420 Memorial Dr
PO Box 51505
Idaho Falls Idaho 83405 1505
2085226700
2085225111 Fax

Robert E. Bakes, ofcounsel
www.moffatt.com

Willis C Moffatt, 1907-1980
Kirk R. Helvie, 1956-2003

Javier Gabiola
Cooper & Larsen, CHTD
151 N. Third Ave., Ste. 210
Pocatello, ID 83205

Re:

Minor Miracle v. Starkey
Discovery Extension

MTBR&F File No. 23883.0000
Dear Javier:
I have reviewed your May 19, 2009 settlement offer with my client. At this time, we
respectfully reject your offer.
After speaking to my client about this matter, we propose another alternative to resolve this
dispute. Minor Miracle Productions was organized with the sole purpose of writing, casting,
filming, editing and releasing a movie, all of which have been accomplished except for the
"releasing" part. The only way that Minor Miracle can make any money is by releasing the
film for distribution. Mr. Starkey is best suited to market the movie for the benefit ofthe LLC.
As such, we propose that Mr. Richards allow Mr. Starkey to engage in activities to market,
release and distribute the movie. If a purchase contract is negotiated, the members of the LLC
will account for and offset the expenses of both parties then split all remaining proceeds fiftyfifty. Due to the fact that there is no written operating agreement, the Idaho Limited Liability
Company Act will allow for an equal distribution of the proceeds.
Unless otherwise provided in writing in an operating agreement,
each member shall be repaid that member's contributions to
capital and share on a per capita basis the profits and assets
remaining after all liabilities, including those to members, are
satisfied.
Idaho Code Section 53-628.
EXHIBIT
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Javier Gabiola
June 2, 2009
Page 2

Except as otherwise provided in sections 53-630 and 53-646,
Idaho Code, distributions of cash or other assets of a limited
liability company shall be shared among the members and among
classes of members in the manner provided in writing in an
operating agreement. If an operating agreement does not so
provide in writing, each member shall share equally in any
distribution.
Idaho Code Section 53-629.
Ifthis proposal is not acceptable, our only alternative is to continue with written discovery, take
the deposition of David Richards and prepare a motion for summary judgment, seeking
implementation of the Limited Liability Company Act and an award of attorney fees and costs.
We submit that our above-mentioned proposal is both reasonable and fair given the
circumstances of this situation and Idaho law.
We are still engaged in compiling the documents responsive to your recent discovery requests.
It is our intention to provide the documents very soon. I appreciate your patience in that regard.
In your letter, you reference prior offers made to Mr. Starkey that were rejected by him. I
would appreciate any information that you have about these "prior offers."
Thank you for your prompt consideration of this proposal. I hope to hear back from you soon
about it. If you have any other questions or concerns, please do not hesitate to contact me.

David P. Gardner

DPG/tar

Client:1240830.1

--.- ER & LARSEN

GARY L. COOPER
REED W. LARSEN

nd

151 NORTH 3'd AVE. - 2 FLOOR
P.O. BOX 4229
POCATELLO.ID 83205-4229

JAMES D. RUCHTI
JAVIER L. GABIOLA

KERL - Of Counsel
TELEPHONE (208) 235·1145
FAX (208) 235-1182
www.cooper-Iarsen.com

Attorneys at Law

August 17, 2009

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

Re:

Minor Miracle Productions, LLe v. Randy Starkey

Dear Mr. Starkey:
On March 30 th , 2009 we served your attorneys with written discovery. Several months have
passed since serving those requests, and you have not served any responses. By this letter, pursuant
to I.R.c.P. 37, I request that you provide answers and responses to that discovery to avoid a Motion
to Compel.

If you have any questions regarding this, please do not hesitate to contact me.
Sincerely,

;1~

~ER L. GABlOLA
JLG/ek
cc:
Dave Richards
08-197
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Memorandum
Harris Martin Jones, P.A.
49 Music Square West, Suite 600
Nashville, TN 37203
615-321-5400
615-321-5469 Fax
To:

From:
Date:
Subject:

Mr. Gary Cooper
Cooper & Larsen
151 N. 3rd Avenue, 2nd floor
PO Box 4229
Pocatello, 1083205-4229
Jim Harris
24 August 2009
Response to Discovery; Randy Starkey

Mr. Cooper,
Please forgive the delay in Mr. Starkey's response to the interrogatories and
requests for admission that you served on him. I enclose a copy of his responses
so that you can see that he in fact did respond.
It appears that in the hurly-burly of the events leading up to counsels' withdrawal,
I did not get from Mr. Starkey the documents that he said would be attached to
his response. I apologize for any inconvenience that this may have caused you.
I have spoken Mr. Starkey today and he assures-me that he has the documents
and that he will assemble them and get them to you. By copy of this memo, I am
advising Mr. Starkey of these representations.
If you have any questions, please do not hesitate to call me. Again, please
accept my a ogies.

,
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Gary T. Dance, ISB No. 1513
David P. Gardner, ISB No. 5350
Moffatt, Thomas, Barrett, Rock &
Fields, Chartered
412 West Center
Post Office Box 817
Pocatello, Idaho 83204
Telephone: (208) 233-2001
Facsimile: (208) 232-0150
gtd@moffatt.com
dpg@moffatt.com
James H. Harris, III, Pro Hac Vice Pending
Harris Martin Jones Shrum
Bradford & Wommack, P.A.
49 Music Square West, Suite 600
Nashville, TN 37203
Telephone: (615) 321-5400
Facsimile: (615) 321-5469
j3@lawyer.com
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS, LLC, an
Idaho Limited Liability Company,
Plaintiff,
vs.
RANDY STARKY,
DefendantiCounterclaimant.

Case No. CV-2008-3920-0C

NSWERS AND RESPONSES TO
LAINTIFF'S!COUNTER
EFENDANT'SITHIRD PARTY
EFENDANT'S FIRST SET OF
TERROGATORIES AND
QUESTS FOR PRODUCTION OF
OCUMENTS TO DEFENDANT!
COUNTERCLA~"ErnRDPARTY

PLAINTIFF

!
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RANDY STARKY,
Third-Party Plaintiff,
vs.

DAVID L. RICHARDS,
Third-Party Defendant.

COMES NOW the defendanticounterclaimantithirdparty plaintiff Randy Starkey
("Defendant"), by and through counsel of record, Moffatt, Thomas, Barrett, Rock &
Fields, Chartered and Harris Martin Jones Shrum Bradford & Wommack, P.A, and
hereby answers and responds to plaintiffs/counterdefendant's/third party defendant's
first set of interrogatories and requests for production of documents as follows:
GENERAL OBJECTIONS

1.

Defendant shall respond to the requests as if directed only

at documents within its possession, custody or control.
2.

This response is based upon documents presently available

to and located by Defendant and is given without prejudice to Defendant's right to
produce additional documents at a later date should they become located and available as
a result of subsequent review of its records or as a result of additional investigation or
discovery.
3.

By producing or failing to produce some or all of the

requested documents, Defendant does not concede the relevance or materiality of any
request or the subject to which it relates.
4.

Defendant objects to all requests to the extent they seek

documents protected by the attorney-client privilege, attorney work product doctrine or

any other applicable privilege.
Inadvertent production of privileged infonnation by

5.

Defendant shall not constitute waiver of any applicable privilege or doctrine, including,
but not limited to, objections on the basis of competency, confidentiality, relevancy,
materiality, privilege and/or admissibility as evidence as such objections may apply at
trial or otherwise in this action.
Defendant objects to the requests to the extent they call for

6.

the duplicate production of documents previously produced to and/or are already in the
possession of Plaintiff
RESPONSES TO INTERROGATORIES
INTERROGATORY NO.1: Please identify each and every person answering these
interrogatories or providing information to answer these interrogatories.
ANSWER NO.1:
1

Randy Starky, c/o Defense Counsel of Record

2

Defense Counsel of Record

INTERROGATORY NO.2: Please provide the name, address and telephone number of
each and every person known to Randy Starkey, or that of his agents, representatives or
attorneys, who had knowledge of, or participated in, in any manner, the making,
production or funding of the Film, prior to, during and after its completion.
ANSWER NO.2:
1

Sonya Chavez (contact information to follow)

2

Kenneth Belleville (contact information to follow)

INTERROGATORY NO.3: Please provide the name, address, telephone number, and a

QGl

summary of the substance of the testimony for each and every witness you intend to call
at the trial of this matter.
ANSWER NO.3: Defendant is unsure at this time whom he may call as a witness at the
trial of this matter. Defendant reserves the right to supplement this discovery response
and intends to comply with any witness- disclosure obligation required by the Court.
INTERROGATORY NO.4: Please provide the name, address, and telephone number of
every expert witness you intend to call at the trial of this matter. Pursuant to Idaho Rule
of Civil Procedure 26(b)(4)(a) and Idaho Rule of Evidence 705, for each expert witness,
please provide the following:
1.

Any and all opinions and conclusions (if set forth in a

report, please produce a copy);

2.

The facts and data supporting the opinions and

3.

All records, documents, photographs, films, literature or

conclusions;

other tangible items reviewed, received, generated by such experts in reaching their
opinions;
4.

The deposition and trial testimony given by your experts in

the preceding four (4) years, identifying the name of the party for whom the expert
testified and whether the party was a plaintiff Of defendant;
5.

The rates and/or fees charged by your experts in providing

expert services;
6.

The background and/of qualifications of such experts.

ANSWER NO. 4: Defendant is unsure at this time whom he may call as an expert

witness at the trial of this matter. Defendant reserves the right to supplement this
discovery response and intends to comply with any witness disclosure obligation required
by the Court.
INTERROGATORY NO.5: Please identify all equipment in Randy Starkey's possession
that pertains to the Film, whether the equipment is still in his possession, and, if not, how
he disposed of it.
ANSWER NO.5: Defendant objects to this interrogatory ~s vague and ambiguous with
respect to the word "pertains." Subject to, and without waiving this objection, Defendant
states that he has no equipment that belongs to either Minor Miracle Productions or to
Dave Richards. He has his own computer equipment and his own camera. Both are still
in his possession.
INTERROGATORY NO.6: Please provide each and every fact upon which you rely in
your First and Second defenses set forth in your Answer.
ANSWER NO.6: Defendant objects to this Interrogatory on the grounds that it is vague,
overbroad, and unduly burdensome. Defendant further submits that plaintiff bears the
burden of proof in this matter. Without waiving said objections, defendant responds as
follows:
Defendant Starkey is not in possession of any equipment belonging to the LLC or to
Richards. Starkey has not sold any rights to the film "The Hayfield."
INTERROGATORY NO.7: Please provide each and every fact upon which you rely in
all Nineteen of your Affirmative Defenses in your Answer.
ANSWER NO.7: Defendant objects to this Interrogatory on the grounds that it is vague,
overbroad, and unduly burdensome. Defendant further submits that plaintiff bears the

Q?

burden of proof in this matter. See Answer, Counterclaim, and Third-party Complaint.
INTERROGATORY NO.8: Please provide a factual basis for the allegations set forth in
your Counterclaim and Third Party Complaint.
ANSWER NO.8: Defendant objects to this Interrogatory on the grounds that it is vague,
overbroad, and unduly burdensome. Without waiving said objections, Richards is in
possession of releases and consent forms executed by cast members of "The Hayfield."
The film cannot be distributed without record of these releases and consent forms.
INTERROGATORY NO. 9: Please identify all receipts you have in your possession
regarding the Film.
ANSWER NO.9: Defendant has a large number of receipts in his possession regarding
the film.
INTERROGATORY NO. 10: Please identify the names, addresses and telephone
numbers of all persons, companies or other entities who gave you money or from whom
you asked money, towards the production of the Film.
ANSWER NO. 10: Defendant received funds from his father-in-law, Kenneth Belleville,
contact information to follow.
INTERROGATORY NO. 11: Please identify each exhibit, whether factual or
demonstrative, you intend to introduce at trial.
ANSWER NO. 11: Defendant is unsure at this time which exhibits it may introduce at
the time of this matter. Defendant reserves the right to supplement this discovery
request.
INTERROGATORY NO. 12: Please identify the names, addresses and telephone
numbers of any person, company, or other entity with whom you dealt with in relation to

0')

the Film.
ANSWER NO. 12: Defendant objects to this request as overly broad in that Defendant
cannot remember and has no record of the many people with whom he dealt during the
production, pre-production, and post-production of the film.
INTERROGATORY NO. 13: Please identify any websites, whether now existing or not,
which you created, or had others create, regarding the Film.
ANSWER NO. 13: www.thehayfieldmovie.com
INTERROGATORY NO. 14: Please state whether you have sold the rights to the Film.
If you have, identify the name, address and telephone number of the person, company or
entity to whom you sold the Film.
ANSWER NO. 14: No.
INTERROGATORY NO. 15: Please state the names, addresses and telephone numbers
of each and every person, company or entity to whom you promised a portion or
percentage of the profits or ownership of the Film.
ANSWER NO. 15: Defendant has promised a percentage of Defendant's share of the
film's profits to David Poag, contact information to follow.
INTERROGATORY NO. 16: Please identify your experience as a producer or director,
in the Film industry, including, but not limited to, the number of films you have
produced, edited or directed, the names of such films, and when you produced, edited or
directed such films.
ANSWER NO. 16: The Hayfield Movie was the first time Defendant had acted in any of
these capacities.
INTERROGATORY NO. 17: Please identify any and all statements and agreements,
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whether oral or not, made by you, excluding any communications between you and your
attorneys.
ANSWER NO. 17: Defendant objects to this Interrogatory on the grounds that it is vague
and overbroad. Defendant is unsure which types of statements or agreement this
Interrogatory is seeking. Defendant objects to this request as vague and ambiguous with
respect to the words "statements and agreements."
INTERROGATORY NO. 18: Please identifY any and all statements and agreements,
whether oral or not, made by David Richards.
ANSWER NO. 18: Defendant objects to this Interrogatory on the grounds that it is vague
and overbroad. Defendant is unsure which types of statements and agreements this
Interrogatory is seeking. Defendant objects to this request as vague and ambiguous with
respect to the words "statements and agreements."
INTERROGATORY NO. 19: Please identifY whether you have in your possession any
recorded statements of any person, including yourself, regarding the Film, and the
manner in which such statements were recorded
ANSWER NO. 19: Defendant is in possession of several newspaper articles.
INTERROGATORY NO. 20: Please identifY any executed releases or consent forms you
have in your possession of any cast members of the Film.
ANSWER NO. 20: Defendant is in possession often to twenty actor and location
releases.
INTERROGATORY NO. 21: Please identifY whether Randy Starkey has been involved
in any lawsuit, whether criminal or civil, and, if so, the name of the court in which the
litigation occurred, the names of the parties to the litigation and the outcome of the

matter.
ANSWER NO. 21: Defendant was involved in a civil lawsuit in the General Session
Court in Cheatham County, TN. The plaintiff was Skyler Proctor. The result of the
lawsuit was favorable to Defendant.
INTERROGATORY NO. 22: Please state whether you have sold or given master copies
of the Film, and, if so, the names, addresses and telephone numbers of any person or
entity to whom you have sold or given copies, when you sold or gave such copies and the
amount for which you sold the copies.
ANSWER NO. 22: No.
INTERROGATORY NO. 23: Please identify the name and address of any legal entity
you have formed or with whom you are associated, the state in which that entity was
formed and your position with those entities.
ANSWER NO. 23: Defendant believes that he is a member of Minor Miracle
Productions, LLC, an Idaho limited liability company.
INTERROGATORY NO. 24: Please identify the names, addresses and telephone
numbers of persons or entities to whom you made promises, before, during or after the
production of the film.
ANSWER NO. 24: Defendant objects to this request as overly broad in that Defendant
cannot remember and has no record of the many people to whom he may have made
promises during the production, pre-production, and post-production of the film.
Defendant objects to this request as vague and ambiguous with respect to the word
"promises. "
REQUESTS FOR PRODUCTION

0'::

REQUEST FOR PRODUCTION NO.1: Please produce copies of each and every
document you intend to use as an exhibit in the above matter.
RESPONSE NO.1: See Response to Interrogatory No. 11.
REQUEST FOR PRODUCTION NO.2: Please provide copies of your personal state and
federal tax returns for the tax years 2005 to 2008
RESPONSE NO.2: See attached documents
REQUEST FOR PRODUCTION NO.3: Please produce a copy of any documents
responsive to all Interrogatories set forth herein.
RESPONSE NO.3: See attached documents.
REQUEST FOR PRODUCTION NO.4: Please produce copies of any and all
documents, in any form, you received from David Richards.
RESPONSE NO.4: See attached documents.
REQUEST FOR PRODUCTION NO.5: Please provide a copy of any and all
documents, in any fonn, you gave to David Richards.
RESPONSE NO.5: See attached documents.
REQUEST FOR PRODUCTION NO.6: Please provide any and all reports, files,
curricula vitae, fees/rates, deposition and trial testimony for the preceding four (4) years
and documents identifYing the amounts charged, from trial experts retained by
defendants or defendants' counsel in this matter.
RESPONSE NO.6: See Response to Interrogatory No.4.
REQUEST FOR PRODUCTION NO.7: Please provide a copy of all receipts you have
regarding all expenditures made by you for the Film.
RESPONSE NO.7: See attached documents.

REQUEST FOR PRODUCTION NO.8: Please provide a complete copy of all receipts
reflecting all cash given to you by David Richards.
RESPONSE NO.8: Defendant has only his personal bank records reflecting amounts
given to him by David Richards. See attached documents.
REQUEST FOR PRODUCTION NO.9: Please provide a copy of all receipts reflecting
all money you received from any person, company or entity for the Film.
RESPONSE NO.9: Defendant has only his personal bank records reflecting amounts
given to him by David Richards. See attached documents.
REQUEST FOR PRODUCTION NO. 10: Please provide a copy of any written
agreements entered into between you or any other person, company or entity regarding
the Film.
RESPONSE NO. 10: See attached documents.
REQUEST FOR PRODUCTION NO. 11: Please produce a copy of any and all
documents, photographs, videos, CD's, DVD's, tapes, or other tangible items you have
regarding the Film.
RESPONSE NO. 11: Defendant objects to this request on the grounds that it is vague
and overbroad, that it calls for the production of documents already in the possession
and/or control of Plaintiff, and on the grounds that the request is unduly burdensome.

DATED:

SP6 fo'l
Randy Starkey

SUBSCRIBED AND SWORN to before me thif1la9 of May, 2009.

NOTARY PUBLIC FOR TE~SSEE
Residing at
.;)8/ q.. W
My Commission Expires MY COMMISSION EXPIRES:

Mf-

May 2,2011

00

APPROVED AS TO FORM AND

OBJECTIONS:

Moffatt, Thomas, Barrett, Rock & Fields, Chartered

DATED:_ _ _ _ _ _ _ __

By_______________
Gary T. Dance - Of the Firm
Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day of May, 2009, I caused a true and correct copy of
the foregoing ANSWERS AND RESPONSES TO PLAINTIFF'S/COUNTER

DEFENDANT'SITHIRD PARTY DEFENDANT'S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS
TO DEFENDANTI COUNTERCLAIMANTITHIRD PARTY PLAINTIFF to be
served by the method indicated below, and addressed to the following:
Gary Cooper
Cooper & Larsen
151 N. 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Fax: (208) 235-1182

Gary T. Dance

(
(
(
(

) U.S. Mail, Postage Prepaid
) Hand Delivered
) Overnight Mail
) Facsimile

Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208)235-1182
Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )

Case No. CV-2008-3920-0C

)

Plaintiff/Counterdefendant,

)
)

vs.

)
)

MOTION TO STRIKE/OBJECTION TO
DEFENDANT'S MOTION TO DISMISS

RANDY STARKEY,

)
)
Defendant/Counterclaimant. )

-------------)
RANDY STARKEY,

)

)

Third Party Plaintiff,

)
)

vs.

)
)

DA VID L. RICHARDS,

)
)

Third Party Defendant.

)

COMES NOW Plaintiff, by and through the undersigned counsel, and pursuant to I.R.C.P.
4(i), 12(b) and I.R.C.P. 12(f), submits this Motion to Strike/Objection to Defendant's Motion to
Dismiss. Defendant failed to timely serve these motions prior to filing a responsive pleading, and
as a result, such motions are not properly before the Court.

MOTION TO STRIKE/OBJECTION TO DEFENDANT'S MOTION TO DISMISS - PAGE

1

This Motion is supported by the record herein; the Affidavit of Javier L. Gabiola in Support
of Plaintiffs Motion to Strike/Objection to Defendant's Motion to Dismiss and Plaintiffs Motion
for Stay on Defendant's Motion to Dismiss and Motion for Sanctions with attached exhibits filed
concurrently herewith; and the Memorandum in Support of Motion to Strike/Objection to
Defendant's Motion to Dismiss and Plaintiffs Motion for Stay on Defendant's Motion to Dimiss
and Motion for Sanctions also filed concurrently herewith.
Oral argument is requested.
DATED this

j ... ,

day of August, 2009.
COOPER & LARSEN, CHARTERED

/ /' .-: 9

BY/2~
l >"

CERTIFICATE OF SERVICE
7 I
I hereby certify that on the ~ day of August, 2009, I served a true and correct copy of the
foregoing to:

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

L]

J>f
[]
[]

U.S. mail
Express mail
Hand delivery
Fax:

MOTION TO STRIKE/OBJECTION TO DEFENDANT'S MOTION TO DISMISS - PAGE 2

Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182

" :T"J'
,

j

"",11,

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plaintiff/Counterdefendant, )
)
vs.
)

Case No. CV-2008-3920-0C

MOTION TO STAY DEFENDANT'S
MOTION TO DISMISS AND MOTION
FOR SANCTIONS

)

RANDY STARKEY,

)
)
Defendant/Counterclaimant. )

---------------------------- )
RANDY STARKEY,

Third Party Plaintiff,
vs.
DA VID L. RICHARDS,
Third Party Defendant.

)
)
)
)
)
)
)
)
)

COMES NOW Plaintiff, by and through the undersigned counsel, and pursuant to I.R.C.P.
6(b) and 56(f), requests that the Court stay the hearing on Defendant's Motion to Dismiss and
Motion for Sanctions, to allow Plaintiffto obtain complete answers and responses Defendant failed
to serve to its written discovery. Plaintiff also needs to depose Defendant after he has complied with
the rules of discovery and served complete answers and responses.
MOTION TO STAY DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS - PAGE 1
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Oral argument is requested.
DATED this

~(

day of August, 2009.
COOPER & LARSEN, CHARTERED

/ r;)

/!

r!

BY~\~~__~
__________________
{

JA VIER L. GABIOLA

CERTIFICATE OF SERVICE
I hereby certify that on the ~ t day of August, 2009, I served a true and correct copy of the
foregoing to:
Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

[]

1><1
[]
[]

U.S. mail
Express mail
Hand delivery
Fax:

MOTION TO STAY DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS - PAGE 2
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Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182

r'~"

.~, \

Counsel for Plaintiff
IN THE DISTRlCT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
Plaintiff/Counterdefendant,

vs.

Case No. CV-2008-3920-0C

)
)
)

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO
STRIKE/OBJECTION TO
DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR STAY ON
DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR SANCTIONS

)

)
RANDY STARKEY,
)
)
Defendant/Counterclaimant. )

---------------------------)
RANDY STARKEY,
)
Third Party Plaintiff,

vs.

)
)
)

)

DA VrD L. RICHARDS,
Third Party Defendant.

)
)
)
)

COMES NOW Plaintiff, by and through the undersigned counsel, and hereby submits this
Memorandum in Support of Plaintiffs Motion to Strike/Objection to Defendant's Motion to Dismiss
and Motion for Stay on Defendant's Motion to Dismiss and Motion for Sanctions.

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TOSTRIKE/OBJECTION TO DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR STA Y ON DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS - PAGE 1

1tilh

ARGUMENT
A.

PLAINTIFF'S MOTION TO DISMISS IS UNTIMELY AND SHOULD BE STRICKEN
OR IGNORED BY THE COURT.
Plaintiff presumes Defendant's Motion to Dismiss is based on his unfounded allegations that

Plaintiff cannot sue him as a member of Plaintiff, and that Plaintiff has failed to state a claim upon
which relief may be granted. Plaintiffs motion to dismiss also alleges that this Court lacks personal
jurisdiction over him. Defendant's motions must either be dismissed, as he waived his right to assert
such motions, pursuant to LR.C.P. 4(i) and 12(b), prior to filing his Answer and Counterclaim.

1.

Defendant filed his Answer and Counterclaim prior to filing his Rule 12 motions.

On November 7th , 2008, Defendant filed his Answer and Counterclaim. This was over 9
months prior to filing his motion to dismiss for failure to state a claim. Defendant was required to
file his motion prior to serving his Answer, which he did not do. Thus, his Motion should be
dismissed.
LR.C.P. 12(b) provides as follows:
Every defense, in law or fact, to a claim for relief In any pleading, whether a
claim, counterclaim, cross-claim or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following
defenses shall be made by motion: (1) lack of jurisdiction over the subject
matter, (2) lack of jurisdiction over the person, (3) improper venue, (4)
insufficiency of process , (5) insufficiency of service of process , (6) failure to
state a claim upon which relief can be granted ,(7) failure to join an
indispensable party, (8) another action pending between the same parties for
the same cause. If a pleading sets forth a claim for relief to which the adverse
party is not required to serve a responsive pleading, the adverse party may
assert at the trial any defense in law or fact to that claim for relief. If, on a
motion asserting the defense numbered (6) to_ dismiss for failure of the
pleading to state a claim upon which relief can be granted, matters outside the
pleading are presented to and not excluded by the court, the motion shall be
treated as one for summary judgment and disposed of as provided in Rule 56,
and all parties shall be given reasonable opportunity to present all material
made pertinent to such a motion by Rule 56. [Emphasis added].
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO STRIKE/OBJECTION TO DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR STAY ON DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS - PAGE 2
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Here, Defendant did not file his motion to dismiss for failure to state a claim prior to filing
his Answer and Counterclaim. He was required to raise such prior to filing his Answer, and, as a
result, waived his right to assert them. Furthermore, IRCP 12(f), empowers the Court to "order
stricken from any pleading any insufficient defense •... "[Emphasis added]. Here, Defendant has
not pleaded a sufficient defense. As a result, Defendant's motion must be stricken or ignored by the
Court.
2.

Defendant consented to personal jurisdiction and waived his objection.

Defendant asserts, for the first time in his Motion, that this Court lacks personal jurisdiction.
See

~

6 Defendant's Motion to Dismiss. As noted earlier, Defendant filed his Motion to Dismiss 9

months after he filed his Answer and Counterclaim. Pursuant to I.R.c.P. 12(b), Defendant was
required to raise that objection, by separate motion, prior to filing his Answer. This, Defendant did
not do. As Rule 12(b) requires, any objection to lack of personal jurisdiction must be made by
separate motion, prior to filing a responsive pleading.
Further, I.R.C.P. 4(i) provides that "[t]he voluntary appearance of a party or service of any
pleading by the party, ... constitutes voluntary submission to the personal jurisdiction of the court."
Defendant's act of filing his Answer subjected him to personal jurisdiction. It is well settled that
"Idaho Rule of Civil Procedure 4(i) provides that the voluntary appearance or service of any
pleading by a party constitutes submission to the personal jurisdiction of the court." Lohman
v. Flynn, 139 Idaho 312,318, 78 P.3d 379,385 (2003)(citing, Engleman v. Milanez, 137 Idaho 83,

84,44 P.3d 1138, 1139 (2002)) [Emphasis added]. Finally, in his Answer, Defendant admitted that
jurisdiction was proper over him, as he admitted he transacted business in the state of Idaho, and,

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO STRIKE/OBJECTION TO DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR STAY ON DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS - PAGE 3

pursuant to the long arm state, Idaho Code § 5-514, admitted he was subject to the jurisdiction of this
Court. See Affidavit of Javier L. Gabiola in Support of Plaintiff's Motion to Strike/Objection to

Defendant's Motionfor Stay on Defendant's Motion to Dismiss and Motionfor Sanctions ("Gabiola

Aff. "), Exh. A (Complaint and Demandfor Jury Trial, p. 2,
p. 2,

~

~ 4);

Exh. B (Answer and Counterclaim),

4. As a result, Defendant's Motion must be dismissed.

B.

DEFENDANT'S MOTION TO DISMISS IS ACTUALLY A MOTION FOR
SUMMARY JUDGMENT, AND PLAINTIFF IS ENTITLED TO A STA YON
THE MOTION.

Alternatively, Defendant's Motion to Dismiss is actually a Motion for Summary Judgment.
As such, Plaintiff is entitled to a stay, pursuant to I.R.c.P. 56(f).
Rule 56(f) states as follows:
Should it appear from the affidavits of a party opposing the motion that the
party cannot for reasons stated present by affidavit facts essential to justify the
party's opposition, the court may refuse the application for judgment or may
order a continuance to permit affidavits to be obtained or depositions to be
taken or discovery to be had or may make such other order as is just.
First, Defendant supports his Motion with 14 pages of averments. I Plaintiff is entitled to take
Defendant's deposition to question him about these averments. This will allow Plaintiff to properly
respond to Defendant's Motion, which again, is one more properly described as a motion for
summary judgment. See, Hellickson v. Jenkins, 118 Idaho 273, 276, 796 P.2d 150, 153 (Ct. App.
1990). I.R.c.P. 56(f) allows the Court to stay the hearing on the motion for summary judgment to
allow necessary depositions to be completed prior to any hearing on the motion. Here, obviously,
Defendant is the key party to his pending motion.

IWhile Defendant has not properly filed an affidavit, the contents of his motion should be treated
as such, as he provides factual averments therein.
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO STRIKE/OBJECTION TO DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR STAY ON DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS - PAGE 4

Further, Plaintiff, on March 30 th , 2009, served written discovery on Defendant. Over 5
months have passed since Defendant was served that discovery, and he still has not produced any
complete responses to that discovery. Further, Plaintiffs attorneys sent Defendant a letter, requesting
answers to that discovery more than 2 weeks ago. Defendant still has not responded. Instead,
Defendant filed the instant motion. Plaintiff s discovery is critical to the allegations made by
Defendant in all of his pending motions. That discovery asked Defendant to identify all persons with
knowledge of the making ofthe Film, all facts supporting his defenses and affirmative defenses, one
of which he claims is that he is not a manager of Plaintiff Minor Miracle Production, and the factual
basis for the allegations supporting his counterclaim and third party complaint. See Exhibit A
attached to the Affidavit ofJavier L. Gabiola in Support of Plaintiff's Motion to Compel. Further,

Plaintiff asked Defendant to identify all statements, agreements, and any legal entities with whom
he is associated, copies of documents he gave and received from David Richards. Moreover,
Defendant is now claiming that he is a member of Minor Miracle Productions, when, in his Answer,
he claimed he was not. See Gabiola AfJ., Exh. B., p. 2,

~

3. Again, to date, Defendant has not

answered this discovery completely, nor has his deposition been taken. For these reasons, Plaintiff
requests that the Court vacate the hearing on Defendant's Motion pending him serving responses to
Plaintiffs discovery.

C.

PLAINTIFF IS ENTITLED TO A STAY ON THE MOTION FOR SANCTIONS.

Again, Defendant has not answered Plaintiffs written discovery, nor has his deposition been
taken, as Plaintiff was awaiting his discovery responses. Also, again, Defendant asserted that he is
not a member of Minor Miracle Productions, yet now claims that he is a member, and cannot be sued.
Defendant's deposition must be taken to flesh out Defendant's position prior to the Court ruling on
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO STRIKE/OBJECTION TO DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR STA Y ON DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS - PAGE 5

his Motion for Sanctions. LR.C.P. 6(b) allows for an enlargement of time to respond to Defendant's
motion, to allow Defendant to properly comply with the rules of discovery and have his deposition
taken.
CONCLUSION

Based on the foregoing, Plaintiff requests that the Court strike Defendant's current Motion
to Dismiss or in the alternative treat it as a motion for summary judgment and enter a stay of both
Defendant's motions, pending Defendant's service of discovery responses and the taking of his
deposition.
DATED this

31 day of August, 2009.
COOPER & LARSEN, CHARTERED

B~t2A U~
VIER L. GAB lOLA

CERTIFICATE OF SERVICE

I hereby certify that on the
foregoing to:

)1 day of August, 2009, I served a true and correct copy of the

{X

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

[ ]
[ ]

U.S. mail
Express mail
Hand delivery
Fax:
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Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
)

MINOR MIRACLE
PRODUCTIONS, LLC,
Plaintiff,

)
)
)
)

)
)

vs.
RANDY STARKEY,
Defendant, Pro Se

Case No. CV-2008-3920-0C

OBJECTION TO MOTION
TO COMPEL

)
)
)
)
)

------------------------)
OBJECTION TO MOTION TO COMPEL

Defendant Starkey Objects to Motion to Compel filed with this Court.
Starkey signed an Answer to Interrogatories several months ago and had
delivered that signed Answer to his then attorney James H. Harris III of

11 ?

Nashville. Starkey was under the impression the Answer had already been
sent to Plaintiffs Counsel. Starkey's fIrst knowledge that the Answer had not been
sent was a letter from attorney Javier L. Gabiola to Starkey dated August 17, 2009.
Starkey called attorney Harris in Nashville who admitted the Answer had not been
sent. James H. Harris III admitted he had not forwarded the document and can be
contacted to confmn that fact.
Starkey is unaware of any communication from Plaintiffs attorneys to
Defendant's attorneys concerning these interrogatories prior to withdrawal of
counsel. Attorney Gabiola made threatening a Motion to Compel his top
priority on the very day Starkey's Idaho attorneys withdrew as counsel at a
hearing in this Court for that purpose. The withdrawal of counsel apparently
signaled a green light to Gabiola to proceed to immediate harassment once Starkey
became Pro Se.
Starkey will bring a number of documents to this Court that are to be
included in the Answer when he appears for the schedul

hearing.

"

;

DATED this

3KQ

I.'

day of September, 2009

ProSe

11 ~

",.."-.,,.

Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)

MINOR MIRACLE
PRODUCTIONS, LLC,

)
)

Case No. CV-2008-3920-0C

)

Plaintiff,

)
OBJECTION TO ALL PLAINTIFF
MOTIONS TO STRIKE

)

vs.

)
)
)

RANDY STARKEY,
Defendant, Pro Se

)
)
)

------------------------)
OBJECTION TO ALL PLAINTIFF MOTIONS TO STRIKE
Defendant Starkey Objects to all Motions to Strike filed with this Court.
Starkey vehemently asserts his right to speak truthfully and plainly to this Court
without trespass and encroachment of his right to communicate as a Pro Se
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Defendant.
1. Starkey has submitted motions and other papers in plain language
supporting Motion to Dismiss and Motion for Sanctions under both Rule 11 (a)
(1) I.R.C.P. and Idaho Code 12-123. Language in both the rule and the statute

grant a right to fue Motions when the improper intent of a Civil Lawsuit is clearly
for the purpose of harassment, as in this case.
2. A party claiming an improper purpose of the filing can reasonably be
expected to present his reasons why the lawsuit is improper and must have the
ability to communicate those reasons to this Court.
3. To establish that a lawsuit has been filed with intent to harass, the conduct
and language of the party causing the lawsuit to be fued is clearly within the scope
of the Motion. Defendant Starkey has provided clear examples of the harassing,
defamatory, threatening, insulting and unlawful conduct of David L. Richards
which has been ruthless and relentless toward Starkey over the past two and a half
years in which Richards has tried to seize control of Starkey's copyrighted work.
4. Starkey has shown that the filing of this lawsuit was not based upon even
a rudimentary examination of the facts and is in violation of both state and federal
law. There is no evidence to support the allegations in the Complaint.

5. On August 17,2009, the very day Starkey's Idaho attorneys appeared at
a hearing in this Court to withdraw as counsel at Starkey's request, attorney Javier

11 J:;

L. Gabiola, representing the Plaintiff, drafted a letter threatening Starkey.

This is

no coincidence. Attorney Gabiola is obviously trying to ramp up the harassment of
Starkey, declaring open season on Starkey to try to intimidate the Defendant.
Defendant is not a second-class litigant having chosen to appear Pro Se in future
actions in this case and does not have to conduct his defense or choose his words to
suit the Plaintiff. What this clearly demonstrates is Gabiola is trying to change the
subject from an accountability of Richards for filing a fraudulent and
frivolous lawsuit.

Starkey objects to this obvious effort to sidestep accountability

for the harassing conduct of David L. Richards and to conceal that conduct from
this Court.
6. Starkey vehemently asserts his Due Process rights under the 5th and 14th
Amendments of the U.S. Constitution and strongly objects to Plaintiff's attorney
trying to intimidate Starkey's right to speak directly and plainly to this Court on
all matters pertaining to this case.
7. Gabiola's fuing of a flurry of Motions to Strike is a desperate act of
attempted censorship of Starkey's free speech rights and the rights to Due
Process and represents another form of harassment and bullying so that
Richard's harassment is now further amplified with the added harassment of
Starkey by attorney Gabiola.
8.

Starkey objects to any Prior Restraint of his speech or writings.

11

~

9. Starkey is a professional writer and public speaker and has a command
of the English language and, at 59 years of age, is not going to be told what he can
or cannot write or say by an attorney representing a demonstrated bully in
a fraudulent and frivolous lawsuit. Starkey refuses to be pushed around or harassed
further by anyone in this dispute.

Starkey knows exactly what he has endured as a

target of Richards' reprehensible harassment, slander, threats, insults and frivolous
litigation.

Richards may not like being clearly held to account

for his egregious and relentless conduct in harassing and threatening Starkey but it
is the truth and Starkey can present both written and witness support to prove it.
10.

This effort to violate Starkey's rights to petition this Court in his own

clear words is an outrage.

Every word Starkey has submitted in writing to this

Court is true and correct to the best of Starkey's knowledge and belief and is
directly relevant to the fundamental point that this lawsuit is a sham lawsuit
filed by Richards as one more tool in a demonstrated, relentless quest to harass and
force surrender by Starkey of a movie for which Starkey exclusively owns the
lawful copyright pursuant to17 V.S.C 101 et seq.

DATED this

g~

day of September, 2009
Se
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Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company )
and DAVID L. RICHARDS,
)
)
Plaintiffs/Counterdefendants, )
)
vs.
)
)
RANDY STARKEY,
)
)
Defendant/Counterclaimant. )

Case No. CV-2008-3920-0C

AMENDED COMPLAINT
and
DEMAND FOR JURY TRIAL

--------------------------- )
RANDY STARKEY,

Third Party Plaintiff,

vs.
DAVID L. RICHARDS,
Third Party Defendant.

)
)
)
)
)
)
)
)
)

COMES NOW the Plaintiffs, Minor Miracle Productions, LLC, an Idaho Limited Liability
Company ("Minor Miracle Productions") and David L. Richards, individually, by and through their
attorneys of record, Cooper & Larsen, Chartered as and for its claims for relief and causes of action
against the above-named Defendant, pleads and alleges as follows:
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PARTIES AND JURISDICTION
1.

Plaintiffs are, and at all pertinent times has been, a limited liability company organized under
the laws of the State ofIdaho with its registered office located in Malad City, Idaho.

2.

David L. Richards is an individual residing in Oneida County, Idaho and is one of the
managers of Plaintiff, Minor Miracle Productions.

3.

Defendant Randy Starkey is an individual residing at 1014 Street Rd., Kingston Springs,
Tennessee, and is one of the managers of Plaintiff, Minor Miracle Productions.

4.

Defendant Randy Starkey has transacted business within the State of Idaho, as those terms
are used in 1. C. §5-514, the Idaho "long arm" statute, and is subject to the jurisdiction of the
courts of the State of Idaho for the acts giving rise to the claims and causes of action
contained in this Complaint.

5.

This is an action for an accounting, breach of duty, misappropriation of company property
and opportunities breach of contract, and preliminary and/or permanent injunctive relief
pursuant to Rule 65 of the Idaho Rules of Civil Procedure, and an action for monetary
damages in excess of the $10,000 jurisdictional requirement of this Court.

6.

This Court has jurisdiction over the subject matter of this action pursuant to Idaho Code § 1705.

7.

Venue is proper in this Court pursuant to Idaho Code §5-404.
F ACTS PERTINENT TO ALL CLAIMS

8.

On or about March 24, 2006, David L. Richards and Randy Starkey formed a limited
liability company named Minor Miracle Productions, LLC.

AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - PAGE
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9.

Minor Miracle Productions filed its Articles of Organization with the Idaho Secretary of
State on March 24, 2006.

10.

David L. Richards and Randy Starkey are the sole members and managers of Minor Miracle
Productions.

11.

The purpose of Minor Miracle Productions was to produce and market the film "The
Hayfield. "

12.

David L. Richards contributed the production costs and use of his real property and
equipment for the production of "The Hayfield."

13.

Randy Starkey contributed the script and direction for the production of "The Hayfield."

14.

Minor Miracle Productions is the sole and exclusive owner of the film "The Hayfield."

15.

As members and managers of Minor Miracle Productions, David L. Richards and Randy
Starkey agreed that the distribution of proceeds from marketing the film "The Hayfield",
would be used first to repay David L. Richards for the production costs of the film "The
Hayfield", and use of his real property and equipment and then all additional proceeds from
marketing the film "The Hayfield", would be shared on an equal 50% basis as the sole
members of Minor Miracle Productions.

16.

David L. Richards has either paid or has obligated himself, individually, and on behalf of
Minor Miracle Productions in the total amount of $827,872.82 in production costs for the
film "The Hayfield." This amount includes $19,000 in cash which has never been accounted
for by Randy Starkey.

17.

Randy Starkey is in possession of the film, The Hayfield, which was produced and funded
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by Minor Miracle Productions.
18.

Upon information and belief, it is believed that Randy Starkey has marketed and/or sold
interests in the film "The Hayfield", and has not accounted for the proceeds of such
marketing and sales to Minor Miracle Productions so that such proceeds can be used to repay
David L. Richards for the production costs.

19.

Randy Starkey is in possession of equipment which is the property of Minor Miracle
Productions and has failed and refused to return said equipment to the possession of Minor
Miracle Productions.

20.

Randy Starkey is also in possession of personal property belonging to David L. Richards,
such as guns/pistols, bows, hats, boots, costumes, dresses, spurs and whiskey bottles, which
he refuses to return to David L. Richards.
COUNT I. BREACH OF THE DUTY

21.

Plaintiff realleges, as though set forth fully herein, the allegations of paragraphs 1 - 19.

22.

As a manager and a member of Minor Miracle Productions, Randy Starkey owes a duty of
loyalty to Minor Miracle Productions which includes the duty to account and hold as trustee
for it any property, profit or benefit derived from the exploitation, marketing and sale of the
film "The Hayfield."

23.

Randy Starkey has in his possession equipment which should be returned to Minor Miracle
Productions with the reasonable value of the use of said equipment during the time it has
been in the possession of Randy Starkey.

24.

Randy Starkey has sold interests in the film "The Hayfield", the proceeds from which should
be accounted for and paid over to Minor Miracle Productions.
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25.

Randy Starkey has obligated Minor Miracle Productions without the knowledge or consent
of David L. Richards.

26.

Randy Starkey is in possession of master copies of the film "The Hayfield", which should
be returned to Minor Miracle Productions.

27.

Randy Starkey has breached his duty of loyalty to Minor Miracle Productions and is
indebted to Minor Miracle Productions for the reasonable rental value of the equipment he
has usurped to his own use and benefit and is further indebted to Minor Miracle Productions
for all proceeds he has realized from the exploitation, marketing and sale of the film "The
Hayfield". The exact amount or value of such indebtedness is not known but is believed to
be in excess of$827,872.82 or such amount as is proven at trial.

28.

Randy Starkey has breached his duty ofloyalty to Minor Miracle Productions by retaining
in his possession to the exclusion of Minor Miracle Productions the possession ofthe certain
film production equipment and the master copies ofthe film "The Hayfield", the possession
of which should be returned to Minor Miracle Productions and David L. Richards.

29.

Randy Starkey has breached the duty ofloyalty to Minor Miracle Productions by failing and
refusing, despite reasonable requests to do so, to account to Minor Miracle Productions for
the use by him of the cash, property and opportunities of Minor Miracle Productions. Randy
Starkey should be ordered to provide said accounting and to pay over to Minor Miracle
Productions the reasonable value of the use by him of the property and opportunities of
Minor Miracle Productions. Randy Starkey should be further ordered to indemnify and hold
harmless Minor Miracle Productions from all liabilities which were not authorized.
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30.

The amounts Randy Starkey owes Minor Miracle Productions are of a kind and nature for
which pre-judgment interest should be awarded from and after at least the date of the filing
of this Complaint or such other date as may be determined by the evidence submitted in
support of a monetary judgment in this matter.

31.

The subject matter of this lawsuit is a commercial transaction as that term is defined in 1.
C. § 12-120 and Plaintiff is entitled to recover a reasonable attorney fee in prosecuting this

action.
COUNT II. BREACH OF CONTRACT
32.

Plaintiffs incorporate herein by reference paragraphs 1 through 31 as if set forth in full
herein.

33.

In approximately March of 2006, Randy Starkey entered into a contract with David L.
Richards in which Randy Starkey agreed to reimburse David L. Richards the money Mr.
Richard gave for production costs and use of Mr. Richard's real property for the production
of "The Hayfield". Randy Starkey breached that contract, and has not reimbursed David L.
Richards the amount of $827,872.82, which Mr. Richard incurred in production costs for
"The Hayfield", including the amount of$19,000 in cash, none of which was ever accounted
for by Randy Starkey to David L. Richards. As a result of Randy Starkey'S breach of the
contact, David L. Richards has been damaged in the amount of$827,872.82, or in such other
and further amounts be proven at trial.

34.

The aforementioned amount owed by Randy Starkey to David L. Richards is of a kind and
nature for which pre-judgment interest should be awarded from before and after the date of
the filing ofthe Complaint or such other date as may determined by the evidence submitted
in support of a monetary judgment in this matter.
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COUNT III. CONVERSION
35.

Plaintiff realleges as if set forth fully herein, the allegations of paragraphs 1 through 34.

36.

Plaintiff David L. Richards is the rightful owner and entitled to have returned to him
guns/pistols, bows, hats, boots, costumes, dresses, spurs and whiskey bottles that Randy
Starkey wrongfully took from David L. Richards. Randy Starkey converted David L.
Richards' property and refused to return those to David L. Richards.

37.

As a result of Randy Starkey's refusal to return the aforementioned property to Mr. Richards,
Mr. Starkey has wrongfully, intentionally and/or recklessly converted Mr. Richard's
property.

38.

As a direct and proximate result of Randy Starkey's wrongful conversion ofMr. Richard's
property, Plaintiff has been damaged in an amount in excess of the $10,000 jurisdiuctional
limit of this Court.
COUNT IV. INJUNCTIVE RELIEF

39.

Plaintiffrealleges, as though set forth fully herein, the allegations of paragraphs 1 - 29.

40.

Randy Starkey's refusal to account for and return the property of Minor Miracle Productions,
including but not limited to film production equipment and the master copies of the film
"The Hayfield", violates the rights of Minor Miracle Productions to said property and is
strong evidence that Randy Starkey's continued possession of the same is in violation of the
rights of the Plaintiff, is likely to result in waste of said property and will likely result in
great or irreparable injury to the Plaintiff.

41.

Plaintiff Minor Miracle Productions is entitled to the possession of the film production
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equipment and the rights to the film "The Hayfield", which if such property remains in the
possession of Randy Starkey it is in jeopardy of being sold to unsuspecting third parties and
the proceeds lost to Minor Miracle Productions.

Further, Plaintiff Minor Miracle

Productions and Plaintiff David L. Richards are entitled to injunctive relief in the form of
Rand Starkey being ordered to release any alleged copyright claim he may have in "The
Hayfield".
42.

Plaintiff Minor Miracle Productions is entitled to a preliminary and permanent injunction
enjoining Randy Starkey from selling, exploiting or otherwise marketing the film "The
Hayfield", and from using any and all production equipment which was purchased or
acquired with funds contributed by David L. Richards.
WHEREFORE, Plaintiffs Minor Miracle Productions, LLC, and David L. Richards pray

judgment against the Defendant as follows:
1.

Damages in such sums, in excess of $1 0,000, as will be proven at the time of trial
pursuant to the accounting Randy Starkey is obligated to provide for his use and
exploitation of the property of Plaintiffs, together with interest, including prejudgment interest, and attorney fees. In the event this matter is uncontested a
monetary judgment against Randy Starkey in the amount of $827,872.82 which is
the amount of production costs for the film "The Hayfield";

2.

For an Order requiring Randy Starkey to return all copies including the master copies
of the film "The Hayfield", to the possession of Plaintiffs along with all production
equipment which was purchased or acquired with funds contributed by David L.
Richards;
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3.

For a preliminary and permanent injunction enjoining Randy Starkey from selling,
exploiting or otherwise marketing the film "The Hayfield", and from using any and
all production equipment which was purchased or acquired with funds contributed
by David L. Richards, and also directing Randy Starkey to release his copyright
claim on "The Hayfield";

4.

For an order requiring Randy Starkey to return to David L. Richards the guns/pistols,
bows, hats, boots, costumes, dresses, spurs and whiskey bottles that he has
wrongfully retained in his possession and which rightfully belong to David L.
Richards.

5.

For an award of reasonable attorney fees and costs which should be in a minimum
amount of $25,000 in the event this matter is uncontested; and

5.

For such other and further relief as the Court deems proper under the circumstances.
PLAINTIFF DEMANDS A TRIAL BY JURY

DATED this _ _ day of August, 2009.
COOPER & LARSEN, CHARTERED

JA VIER L. GAB lOLA
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CERTIFICATE OF SERVICE

I hereby certify that on the_ day of August, 2009, I served a true and correct copy of the
foregoing to:
Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

[]
[]
[]

[J
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U.S. mail
Express mail
Hand delivery
Fax:

Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208)235-1182
Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )

Case No. CV-2008-3920-0C

)

Plaintiff/Counterdefendant,

)
)

vs.

)
)

MOTION TO AMEND
COMPLAINT

RANDY STARKEY,

)
)
Defendant/Counterclaimant. )

-------------------------- )
RANDY STARKEY,
)
)

Third Party Plaintiff,

)
)

vs.

)

DAVID L. RICHARDS,
Third Party Defendant.

)
)
)
)

COMES NOW Plaintiff, by and through the undersigned counsel, and pursuant to I.R.c.P.
IS(a) and 19(a)(l) moves this Court for an order granting Plaintiffs Motion to Amend its Complaint
to include David L. Richards as an individual Plaintiff as Mr. Richards is an indispensable party.
Plaintiff also requests it be allowed to amend its Complaint to include breach of contract and
conversion claims.

MOTION TO AMEND COMPLAINT - PAGE

1

This Motion is supported by the record herein, the Affidavit of David L. Richards and the
Memorandum in Support of Plaintiffs Motion to Amend Complaint filed concurrently herewith.
A copy of the proposed Amended Complaint is attached hereto.
Oral argument is requested.
DA TED this

J~~ day of September, 2009.
COOPER & LARSEN, CHARTERED

By

/7'~

;:"JX'~IER L. GAB lOLA
,/

CERTIFICATE OF SERVICE
'7

I hereby certify that on theL day of August, 2009, I served a true and correct copy of the
foregoing to:
U.S. mail
Express mail
Hand delivery
Fax:

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082
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Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208)235-1182
Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )

Case No. CV-2008-3920-0C

)

Plaintiff/Counterdefendant,

)
)

vs.
RANDY STARKEY,

)
)
)
)

Defendant/Counterclaimant. )

PLAINTIFF/COUNTERDEFENDANT'S
SECOND MOTION TO
STRIKE/OBJECTION TO
DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR SANCTIONS

----------------------------)
RANDY STARKEY,

)

)

Third Party Plaintiff,

)
)

vs.

)
)

DA VID L. RICHARDS,

)
)

Third Party Defendant.

)

COMES NOW Plaintiff/Counterdefendant Minor Miracle Productions, LLC ("MMP"), by
and through the undersigned counsel, and pursuant to I.R.C.P. 12(f) and 56(e), moves this Court for
an order to strike the allegations set forth in Defendant's Motion to Dismiss and Motion for
Sanctions for the following reasons:
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1.

Defendant has failed to file any sworn affidavit, attesting under oath, that the

allegations set forth in his Motion to Dismiss and Motion for Sanctions, specifically paragraphs 7
and its subparagraphs, through 18. No affidavit was submitted by Defendant to support the
allegations contained within those paragraphs and MMP objects to those on that basis. Additionally,
regarding Defendant's Motion for Sanctions, MMP also objects to paragraph 7 and its subparagraphs
through 15, again, as Defendant has not submitted a sworn affidavit;
2.

In the alternative, pursuant to I.R.c.P. 56(e), if the Court is inclined to accept the

allegations contained in the Motion to Dismiss and Motion for Sanctions, paragraph 7 through 18
of the Motion to Dismiss and paragraphs 7 through 15 in the Motion for Sanctions, contain nothing
but conclusory statements, without any factual foundation, nor any foundation as to whether
Defendant has any personal knowledge of such, and should be stricken from the record.
This Motion is supported by the record herein and the Memorandum in Support of Plaintiff s
Opposition to Defendant's Motion to Dismiss and Motion for Sanctions and in Support of Plaintiffs
Motion to Strike/Objection to Plaintiffs Motion to Dismiss and Motion for Sanctions also filed
concurrently herewith.
Oral argument is requested.
"/

DATED this

.~

day of September, 2009.
COOPER & LARSEN, CHARTERED
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CERTIFICATE OF SERVICE
I hereby certify that on the
foregoing to:
Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

tyr

day of August, 2009, I served a true and correct copy of the

[]
[){

r]
[]

U.S. mail
Express mail
Hand delivery
Fax:
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Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182
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Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
RANDY STARKEY,
)
)
Defendant/Counterclaimant. )

------------------------- )
RANDY STARKEY,

)

Case No. CV -2008-3920-0C

MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR SANCTIONS AND
IN SUPPORT OF PLAINTIFF'S
MOTION TO STRIKE/OBJECTION TO
DEFENDANT'S MOTION TO DISMISS
AND MOTION FOR SANCTIONS

)

Third Party Plaintiff,

)
)

vs.

)
)

DAVID L. RICHARDS,

)
)

Third Party Defendant.

)

COMES NOW Plaintiff Minor Miracle Productions, LLC ("MMP"), by and through the
undersigned counsel, and submits this Memorandum in Opposition to Defendant's Motion to
Dismiss and Motion for Sanctions and in Support of MMP' s Motion to Strike and Objection to
Defendant's Motions to dismiss and for sanctions.

MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS ~
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FACTUAL BACKGROUND
On March 24,2006, Defendant and David Richards formed MMP. See Affidavit of David

L. Richards ("Richards Aff. ''), Exhibit A (MMP 'S Articles ofOrganization). MMP was formed for
the sole purpose of creating and producing the film "The Hayfield." ld,

~

4.

Contrary to the

unfounded allegations of Defendant, the creation of the film, as well as its screenplay, was a
collaborative effort that involved Richards and several other people who acted, edited, built sets and
filmed it. ld
During and after the production of the film, MMP engaged in negotiations with Defendant
to have an operating agreement for MMP and written agreement, in accordance with Defendant's
promise that Mr. Richards would be first reimbursed for the more than $800,000 he contributed in
money, land, equipment and payment of others in volved in the film. Defendant initially agreed,
but then refused. ld, ~~ 3, 5,6 and 7; Exh. B(Proposed Operating Agreement}. More specifcally,
from mid-March of 2007 forward, Defendant refused to speak to Mr. Richards, and told Richards
he had to go through Defendant's attorney. ld,

~

7; Exh. C. Thereafter, Richards' attorney

attempted to negotiate an agreement with Defendant, but he refused. ld, Exh. D.
Due to Defendant's uncooperative conduct, on September 23 rd , 2008, MMP filed its
Complaint against Defendant asserting Defendant breached his duty ofloyalty, duty to account and
hold as trustee the property, profit or benefit derived from the marketing and exploitation of the film
"The Hayfield" he owed to MMP; that Defendant had in his possession the equipment to be returned
to MMP; sold interests in the film, and breached his duty of loyalty and fiduciary duties in failing
to return property belonging to MMP; failed to account for the profits for the film and usurped it for
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS -
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his own use and benefit; and further indebted MMP. See Affidavit ofJavier L. Gabiola (Gabiola
AfJ). Exh. A (Complaint and Demandfor Jury TriaO. Subsequentto that, Defendant filed his Answer

and Counterclaim. Gabiola Aff" Exh. B. Of note, is that in paragraph 3 of the Answer, Defendant
denied that he was a manager ofMMP. MMP was organized under the laws of the State ofIdaho
on March 24 t \ 2006, which Randy Starkey signed as manager. Richards Aff" Exh. A. Also,
Defendant demanded in his Counterclaim the return of his property, which pertains to releases and
his alleged ownership of the film. Gabiola Aff" Exh. B.
Defendant admitted that the film was owned by MMP. He directed that the covers for DVDs
of the movie and trailers state "Copyright Minor Miracle Productions" and "Minor Miracle
Productions LLC." Richards Aff" Exh. E; Affidavit ofSkyler Proctor, ,-r,-r 3 and 4; Affidavit ofDavid
Poag,

,-r~

3 and 4. A website was also set up for MMP, titled "thehayfieldmovie.com." Richards

AjJ., ,-r 12 and 13; Proctor Aff,

~5;

Poag Aff., ,-r 5.

Defendant gave numerous newspaper interviews, in which he told reporters that he agreed
with Richards that screenings would be done of the film in Pocatello and in Tennessee. Richards
Aff" Exh. F Further, copies of the 20th and 21 st rendering of the film shown at the Toronto Film

festival stated "Minor Miracle Productions. Id, Exh. G. Further, posters made of the film stated
"2006 Minor Miracle Productions" and "Copyright held by Minor Miracle Productions LLC 2006."
Id, Exh. H Defendant directed people hired to work on the film to send out hundreds of copies of

the trailers to other people to look at them. Proctor Aff., ,-r4; Poag Aff.,

~

4. Also, releases for the

film stated the release was given to Minor Miracle Productions. Id, Exh. 1
Defendant admitted he sold percentages of the film to others, received funding from other
parties, without MMP's and Richard's knowledge or permission, and has MMP's and Richard's
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property in his possession.

Richards AjJ., Exh. D; Proctor Ajf.,

~

6. Defendant admitted he did

this. Gabiola Aff, Exh. C (Defendant's Answers to Written Discovery) Answers to Interrogatory
Nos. 2 and 10.

Richards was unaware, until Defendant filed his motions to dismiss and for sanctions that
he had unilaterally copyrighted the film in his name. Richards Ajf. ~ 12. Defendant did this, despite
the fact he agreed that MMP owned the film. Id
Richards never told Defendant "the fight would continue until one of us is broke." Richards
also never told Defendant he liked to cause trouble. Id,

~

14.

ARGUMENT
A.

DEFENDANT WAIVED HIS RIGHT TO FILE THE MOTION TO DISMISS.

MMP incorporates herein by reference its Memorandum in Support of its Motion to
Strike/Objection to Defendant's Motion to Dismiss as if set forth in full herein. In summary,
Defendant was required, pursuant to LR.C.P. 12(b), prior to filing his Answer and Counterclaim, to
file his Motion to Dismiss for failure to state a claim upon which relief may be granted and
objection to personal jurisdiction, which he did not do. As a result, MMP asks the Court to dismiss
Defendant's Motion.

B.

MMP'S COMPLAINT SETS FORTH VALID CLAIMS AGAINST
DEFENDANT AND HIS MOTION TO DISMISS MUST BE DENIED.

"Idaho has adopted a system of notice pleading." Bakker v. Thunder Spring- Wareham, LLC,
141 Idaho 185, 192, 108 P.3d 332, 339 (Idaho 2005). Therefore a pleading which sets forth a claim
for relief need only contain a short and plain statement of the claim showing that the pleader is
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entitled to relief. Id. "Under notice pleading, 'a party is no longer slavishly bound to stating
particular theories in its pleadings.'" Id. As indicated more specifically below, MMP is authorized
to sue Defendant, which it has done individually, without his consent, given that he has breached his
duty of loyalty and fiduciary duties to MMP as properly alleged by MMP in its Complaint.

1.

MMP may properly sue Defendant, as he breached his fiduciary duties of
loyalty and care to MMP.

The Idaho Supreme Court recently affirmed the long-standing legal right of one member of
an LLC to file a lawsuit against another member. Bushi v. Sage Health Care, PLLC, 146 Idaho 764,
203 P.3d 694 (2009). In Bushi, a member of an LLC sued the LLC and other members for not
giving him proper notice upon terminating the Plaintiffs membership in the LLC. Id., at 765-66,
203 P .3d at 695-96. The court looked to the Idaho Limited Liability Company Act, Idaho Code §§
53-601 et sec., and held that each member owes one another fiduciary duties, including the fiduciary
duties ofloyalty and duty of care. Id., at 769, 203 P.3d at 699. More specifically, the Court held:
Idaho's original act governing limited liability companies, the Idaho
Limited Liability Company Act, is codified at Ie. §§ 53-601 et seq. Idaho
Code § 53-622 identifies certain specific duties that members of an LLC owe
to one another; however, it does not use the term "fiduciary," does not state
that it is an exhaustive list of duties members owe one another, and does not
address the conduct at issue in this case. In 2008, the legislature enacted
comprehensive amendments to the statutory scheme through the Idaho Uniform
Limited Liability Company Act, Ie. §§ 30-6-1-1 et seq. 2008 S.L. ch.l76, § 1,
p. 480. The new act states unequivocally that members of an LLC owe each
other the fiduciary duties of loyalty and care. 1 e. § 30-6-409(1). Until July 1,
20 I 0, the original act governs all limited liability companies formed prior to
July 1,2008, that do not elect to be subject to the new act. Ie. §30-6-1104.
Sage was formed prior to July 1, 2008, and this litigation began prior to the enactment
of the new act. Thus, the original act governs this case.
While the original act does not expressly state that members of an LLC owe
one another fiduciary duties, it does state that "[u]nless displaced by particular
provisions of this chapter, the principles of law and equity supplement the provisions
of this chapter." LC. § 53-668(2). It appears that the majority of courts considering the
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS PAGES
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issue have concluded that members of an LLC owe one another the fiduciary
duties of trust and loyalty. We conclude that, under Idaho's original LLC act,
members of an LLC owe one another fiduciary duties.

Generally, whether a fiduciary has breached his duty is a question of fact.
[Internal citations and footnote omitted][Emphasis added].
From the decision in Bushi, it is unequivocally clear that each member of an LLC owes one
another fiduciary duties of loyalty and care. In this case, MMP has sued, and rightfully so,
Defendant for breaching the duty of care and duty ofloyalty Defendant owed to MMP. As a result,
MMP's Complaint satisfies the notice pleading requirements and the COUli should deny Defendant's
unfounded Motion.
Defendant asserts that pursuant to Idaho Code § 53-623, MMP cannot take legal action
against him without his vote or consent. That is patently meritless, as following Defendant's logic,
a member, such as Defendant, could violate the law, and not be sued because he did not consent to

it. Under this misguided view of the law, no lawsuit would ever materialize. As the Court in Bushi
held and confirmed, a member may sue another member for breach of fiduciary duties, which is
exactly what MMP has done in this case. Moreover, section 53-623 only required approval or
consent of more than one halfby number of the members to decide any matter connected with the
business of the LLC. MMP's lawsuit is directly against Defendant, and does not pertain to actual
"business" matters of the LLC such as whether the LLC should authorize payment, enter into a
contract with another entity and so forth, which would qualifY as business matters.
Also, of note is the fact MMP was created for the sole purpose of creating the film. Further,
an operating agreement was prepared to be utilized by MMP in its operation. However, Defendant
refused to sign that agreement, despite orally agreeing to do so.
In short, Defendants claim that MMP cannot hire an attorney and file a lawsuit against him
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS-
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is certainly unfounded, given the aforementioned decision of the Idaho Supreme Court in Bushi.
Therefore, Defendant's Motion to Dismiss must be denied.

2.

This Court is the proper forum to consider MMP's complaint.

Defendant claims that because he is the copyright owner of the film, that he is not required
to release the copyright to MMP, and he cannot be sued by MMP for injunctive relief. Once again,
Defendant deposits an untenable and unfounded position with the Court.
As set forth in Plaintiffs Complaint, MMP has asserted that it is the sole owner of the film
"The Hayfield." It must be noted that until Defendant filed his Motion to Dismiss, and attached
copies of the alleged copyrights he has in the film, neither MMP nor Mr. Richard were aware, that
Mr. Starkey had, unilaterally, and in violation of his fiduciary duties to MMP, copyrighted the film
in his name only.l
As will be indicated later in this Memorandum, MMP moves to strike Defendant's Motion,
as it is not supported by any facts in the record. It is certainly disputed that Defendant has any
copyright protection or interest whatsoever in the film. Defendant breached his duty of loyalty in
violation of the Limited Liability Act, and usurped a business opportunity ofMMP by unilaterally
copyrighting the film in his name, on July 31, 2007, over 1 year after forming MMP. See

Defendant's Copyright, Exh. 2. Further, Defendant directed that the covers for the film trailers state
"Minor Miracles Productions, LLC" one of which included Defendant's phone number, and also
states "Copyright Minor Miracle Productions all Rights Reserved." Richards agreed the film would
be screened in Pocatello. The release for the film was for MMP. The website was setup and owned

lMMP also notes, as the Court is most likely aware, Defendant has not filed any affidavit
or sworn statement verifying the allegations set forth in his Motions.
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by MMP. See Exhibits £-1 attached to Richards Aff.,; Proctor Aff.; Poag A.ff In fact, Defendant
directed Mr. Proctor and Mr. Poag, editors and director of photography, who were hired to produce
the film for MMP, to state Minor Miracle Productions on those covers, and for the covers to state
"Copyright Minor Miracle Productions." Id Defendant directed the disbursement of hundreds of
copies of those trailers with the Copyright Minor Miracle Productions on them. Id

a. This Court can decide who is the owner of the fIlm.
Also, presuming Defendant has asserted a copyright claim in this case (Defendant seeks the
return of "his property" and preservation of his counterclaim) Defendant's reliance on the federal
statutes, 17 U.S.C. § 106(copyright) or 28 U.S.C. § 1338(diversity jurisdiction) prevents exclusive
jurisdiction to federal courts on the copyright issue. As to the latter statute, Defendant failed to
remove this matter based on diversity jurisdiction within 30 days from service of the complaint.
Thus, that argument also lacks merit.
The sole issue in this case is ownership of the copyright. It is well settled that not every case
involving federal copyright laws arise under section 28 U.S.C. § 1338.

It is "only when

[ ownership ] [of a copyright] is the sole question for consideration are federal courts without
jurisdiction." Topolos v. Caldwey, 698 F.2d 991, 994 (9th Cir. Ct. App. 1983). See also, ElanAssoc.
Ltd v. Quakenbush Music, Ltd 339 F. Supp. 461,462 (SDNY 1972); Franklin v. Cannon Films,
Inc., 654F. Supp. 133, 134-35 (C.D. Cal. 1987)(Whereownership ofacopyright is the sole question,
federal courts lackjurisiction). In this case, the issue pertains to whether MMP is the rightful owner
of the film. Defendant obviously admitted this, which does not give rise to federal jurisdiction over
this claim. MMP was formed to produce the film, and the fact that Defendant unilaterally
copyrighted the film, without MMP's and Richard's knowledge, does not validate his allegations.
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS PAGE 8
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If a thief steals a car from a car dealer and later titles the car in his name, it does not legally make

it the thiefs car.
Further, Defendant admitted that copyright ownership was with MMP, given that he directed
the covers for the film to state "Copyright Minor Miracle Productions." Thus, Defendant's
infringement claims are spurious, and his Motion to Dismiss must be denied.

b. The website is owned by MMP.
Also, assuming Defendant has asserted a claim of infringement of a copyrighted website, the
fatal flaw to his alleged violation of the Digital Millennium Copyright Act is the simple fact that he
has not obtained any copyright for the website www.thehayfieldmovie.com.Itis axiomatic that a
person cannot claim until a registration of the copyright has been made pursuant to 17 U.S.C. §
411(a), which states, "no action for infringement ... shall be instituted until a registration of the
copyright claim has been made in accordance with this title." The Ninth Circuit Court of Appeals
has held that no copyright infringement claim may be brought until a copyright registration has been
made. Kodadek v. MTV Networks, 152 F.3d 1209, 1211 (9th Cir. 1998).
Here, there is no dispute Defendant has not registered any copyright for the website, which
stands to reason, as he does not own it. Rather, MMP owns it, and it was set up to market the film,
which MMP claims it owns, not Defendant. See Richards Ajf., Proctor Ajf. and Poag Ajf. As there
is no evidence that Defendant has registered the website, his claim must be dismissed. Finally, it
is not clear either whether Defendant has actually asserted any copyright violation claims, although
he does allege in his counterclaim that Richards has in his possession Defendant's property. Even
so, Defendant's motion to dismiss must be denied, as the issue is one of copyright ownership, over
which the federal courts lack jurisdiction. MMP has asserted and claims ownership to the film in this
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS PAGE 9
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matter, and that is an issue only for this Court to resolve.

c. MMP is entitled to a claim for injunctive relief.
Further, MMP is entitled to injunctive relief, which is properly acknowledged and recognized
pursuant to LR.C.P. 65. Further, such injunctive relief is related to MMP's breach ofloyalty and
care claim, and obvious usurpation of a business opportunity and copyright ownership which belongs
to MMP. All of these are state claims, as recognized pursuant to the Court's holding in Bushi.
Defendant's claims that he did not provide a release or transfer the copyright to MMP is
patently meritless. First, neither MMP not David Richards even knew Defendant had copyrighted
the film in his own name until he filed this Motion to Dismiss. Richards AjJ. Moreover, MMP has
claimed that Defendant misappropriated business opportunities and prospects of MMP, which
certainly includes Defendant's clandestine and surreptitious copyrighting of the film in his own
name. It is certainly obvious that Defendant would not sign any release, since he, as wrongful as it
is, is claiming ownership to the film. Such conduct is appropriate for an injunction.
Additionally, all ofthe releases that are referenced by Defendant, were releases to MMP and
its representatives. Richards AjJ., Exhibit I For these reasons, Defendant's Motion must be denied.

3.

Defendant's Motion to Dismiss is unsupported by any facts in the record.

Defendant's Motion to Dismiss, paragraphs 12 through paragraph 18 contain unfounded
accusations, innuendo and are not properly before the Court. Defendant has not filed any sworn
affidavit to support his argument. Defendant cannot claim he is entitled to special preference, as pro
se litigants are held to the same standard as attorneys. See, Everhart v. Wash. County Rd & Bridge
Dep't, 130 Idaho 273, 275-76, 939 P.2d 849,851-52 (1997)

Further, Defendant has not properly put in the record any foundation supporting his
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1L1'/

arguments. Even if the Court were to consider such statements as an affidavit, pursuant to LR.C.P.
56(e), "supporting and opposing affidavits shall be made on personal knowledge, shall set forth such
facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent
to testifY to the matter stated therein." If the Court were to consider such an affidavit, then MMP
is entitled to an extension of time in which to file responsive affidavits and depose Defendant,
pursuant to the time frames under the rules for summary judgment, as is required, when a court
considers matters outside the pleadings. Hellickson v. Jenkins, 118 Idaho 273, 276, 796 P.2d 150,
153 (Ct. App. 1990).
Moreover, the statements contained in paragraphs 12 through 18 have no relevance or
pertinence to whether or not MMP has properly filed a complaint against Defendant, pursuant to the
notice pleading requirements in the aforementioned statutes and case law cited herein. MMP has
filed a valid complaint against Defendant. Paragraph 12 is nothing more than Defendant's position
on whether he breached his fiduciary duties to MMP and whether it would be in issue offact for the
jury to resolve, is not proper for a motion to dismiss, as MMP has properly submitted and filed a
claim upon which relief can be granted, pursuant to the holding in Bushi.. Paragraphs 13 through
18 are nothing more than, again, irrelevant conclusions and denials by Defendant as to the allegations
contained in the Complaint. Defendant's only basis is that they are untrue, based solely on his own
statements, which are themselves unfounded.

These are nothing more than reiterations of

Defendant's Answer. None of those paragraphs comply with IRCP 56(e) and should be stricken.

4. MMP is entitled to judicial estoppel of Defendant's claims.
In Paragraph 16, p. 13, Defendant asserts that the legal defense of estoppel applies in this

case. The doctrine of judicial estoppel should apply to Defendant in this case. Judicial estoppel is
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long recognized as prohibiting a party from taking an inconsistent and contrary position. Loomis v.

Church, 76 Idaho 87, 277 P.2d 561 (1954). The Court in Loomis stated:
It is quite generally held that where a litigant, by means of such sworn statements,
obtains judgment, advantage or consideration from one party, he will not thereafter,
by repudiating such allegations and by means of inconsistent and contrary allegations
or testimony, be permitted to obtain a recovery or a right against another party,
arising out of the same transaction or subject matter.

Loomis, 76 Idaho at 93-94, 277 P.2d at 565.
In this case, Defendant, while denying that he was a manager of MMP (as alleged in
Paragraph 3 of his Answer), is now claiming that he is a manager so he can wrongfully claim MMP
cannot sue him. If any person is taking an inconsistent position, it is certainly the Defendant and not
MMP.

B.

DEFENDANT'S MOTION FOR SANCTIONS IS MERITLESS AND SHOULD BE
DISMISSED.

Like Defendant's motion to dismiss, his motion for sanctions is spurious and should be
dismissed. Defendant's motion is not supported by any facts in the record. Further, the only basis
of his motion is his assertion, based solely on his denials, that the allegations in the complaint are
not true. This does not meet the frivolous conduct or pleading abuse or misconduct. As a result, the
motion must be denied.

1. Pertinent law.
Omitted from Defendant's motion is the pertinent portions of the law. I.C. § 12-123 defines
"frivolous conduct" as follows:
[C]onduct of a party to a civil action or of his counsel of record that
satisfies either of the following: (i) It obviously serves merely to harass or
maliciously injure another party to the civil action; (ii) It is not supported in
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fact or warranted under existing law and cannot be supported by a good faith
argument for an extension, modification, or reversal of existing law.

Further, IRep 11(a)(1) provides, in relevant part, as follows:
The signature of an attorney or party constitutes a certificate that the
attorney or party has read the pleading, motion or other papter; that to the
best of the signer's knowledge, information, and belief after reasonable
inquiry it is well grounded in fact and is warranted by existing law or a good
faith argument for the extension, modification, or reversal of existing law,
and it is not interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation.

In order for sanctions to be awarded under section 12-123, an argument must be so plainly
fallacious as to be deemed frivolous, and not supported by a good faith argument. Han! v. Syringa
Realty, Inc., 120 Idaho 364, 369-70, 816 P.2d 320, 325-26 (1991). Further, for sanctions to be

awarded under Rule 11 (a)(1), the court must find a lack of reasonable inquiry or that the pleading
or motion was filed for an improper purpose, such as to harass or needlessly increase the cost of
litigation. Id Further, the power of courts to exercise their discretion in imposing sanctions under
Rule 11 is to be exercised narrowly, focusing on abuses or misconduct. Kent v. Pence, 116 Idaho
22,23, 773 P.2d 290,293 (et. App. 1989).

1. Sanctions are not permitted, as MMP's complaint is valid.
As argued earlier, sanctions are not allowed here, as MMP may sue Defendant, a member of
MMP for breach of his fiduciary duties. Bushi, supra.

2. Defendant refused to sign an operating agreement for MMP.
Defendant attempts to use this argument as a sword, when it is he, not MMP or Richards, that
refused to sign an operating agreement. Richards Aff. ,-r,-r 3-7; Exh. C & D.
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3. Sanctions are warranted against Defendant, as he has taken an inconsistent position.
Sanctions should be entered against Defendant, as he claimed in his Answer that he was not
a manager of MMP. Now, he asserts, to support his untenable motions, that he is a member.
Defendant is obviously the one playing fast and loose with the Court.
Further, in paragrph 6 of his motion for sanctions, Defendant asserts the Court lacks personal
jurisdiction, despite the fact that Defendant admitted in his Answer that personal jurisdiction was
proper and never filed a motion to dismiss prior to filing his Answer. This is another inconsistent
position taken by Defendant.

4. Defendant admitted he sold percentages of the film.
In yet another inconsistent statement, Defendant claims MMP did not properly investigate
whether Defendant sold the film. In his sworn discovery responses, Defendant admitted that he
received funding from Sonia Chavez and Kenneth Belleville. Gabiola AjJ., Exh. D, Defendant's
Answer to Interrogatories Nos. 2 and 10. Further, Defendant has sold percentages to others. Proctor
Aff,

~

6. Defendant did this without the consent or knowledge of Richards. Richards AjJ.,

~

5.

MMP is entitled to depose Defendant about these, and not simply settle or rely only on Defendant's
word. By his own admission, Defendant sold percentages ofthe film to others, and did so without
consulting or discussing it with Richards. Richards AjJ.,

~

5.

Additionally, Richards gave his own property for use in the film to Defendant, such as
pistols, dresses, boots, bows, bottles and other items. Richards AjJ.ll. Simply because Defendant
denies this does not mean Richards has not submitted a good faith claim. Starkey offers no other
support other than his self-serving statements.

S. Defendant's copyright claim is a red-herring and false.
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As asserted earlier, Defendant's claim that he IS entitled to copyright claims is false. He
created the covers of the film to state "Copyright Minor Miracle Productions" and created MMP to
produce the movie for that purpose. The film and the website belongsto MMP, not Defendant, and
his unilateral act of copyrighting it in his name, after MMP was created, and without Richard's
knowledge is worth or sanctions.
Also, this Court, not the federal court, has jurisdiction, as the issue is ownership of the
copyright.

6. Defendant refused to speak to Richards and took the litigious stance.
Defendant states, without foundation, that Richards stopped communications with Defendant.
Defendant is the one who refused to speak with Richards, and told him any further communications
would have to be through his attorney. Richards Aff. Exh. C-D.
Also, Richards never told Defendant that "This fight will continue until one of us goes
broke" nor did Richards state that he likes to cause trouble. Richa rds Aff. ~ 14. Again, Defendant
has made no showing whatsoever for sanctions, other than his self-serving denials. Defendant has
made no showing whatsoever that Defendant or his counsel violated section 12-123 or Rule 11 (a)( 1).
Thus, his motion should be denied.
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CONCLUSION
Based on the foregoing, Plaintiff Minor Miracle Productions, LLC respectfully requests that
the Court deny Defendant's Motion to Dismiss and Motion for Sanctions and grant Plaintiffs
motions to strike.
DATED this

Z-

day of September, 2009.
COOPER & LARSEN, CHARTERED

CERTIFICATE OF SERVICE
I hereby certify that on
the foregoing to:
Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

theK'

day of September, 2009, I served a true and correct copy of

[ ]

U.S. mail
Express mail
Hand delivery

[ ]

Fax:

~<r

MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS AND MOTION FOR SANCTIONS PAGE 16

1/10

Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182
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Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plaintiff/Counterdefendant, )

Case No. CV-2008-3920-0C

)

vs.

AFFIDA VIT OF
JAVIER L. GABIOLA IN SUPPORT OF
PLAINTIFF'S REPLY MEMORANDUM
IN SUPPORT OF MOTION TO
STRIKE/OBJECTION TO
DEFENDANT'S MOTION TO DISMISS

)
)

RANDY STARKEY,

)
)
DefendantlCounterclaimant. .)

----------------------------)
RANDY STARKEY,

Third Party Plaintiff,

)
)
)

)

vs.

)

DAVID L. RICHARDS,
Third Party Defendant.
STATE OF IDAHO
County of Bannock

)
)
)
)

)
:ss
)

JA VIER L. GABIOLA, being first duly sworn upon oath, deposes and states as follows:
1.

I am one of the attorneys representing Plaintiffin this matter and make this Affidavit
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upon my own personal knowledge and information;
2.

Attached hereto as Exhibit A is a copy of Defendant's Motion to Appear Pro Se.

FURTHER SAITH AFFIANT NAUGHT.
DATED this

q

day of September, 2009.
COOPER & LARSEN, CHARTERED

SUBSCRIBED AND SWORN TO before me this

~
~

EUSABBH KLASSEN

1~day of September, 2009.

NOTARY PUBLIC FOR IDAHO
Residing at Pocatello
My Commission Expires: /1/-21/13

NOTARY PUBLIC
STATE OF IDAHO

CERTIFICATE OF SERVICE
I hereby certifY that on
the foregoing to:

the:::L day of September, 2009, I served a true and correct copy of

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

[ ]

t1
[
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U.S. mail
Express mail
Hand delivery
Fax:

Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
)

MINOR MIRACLE
PRODUCTIONS, LLC,

)
)

Case No. nCV-2008-3920-0C

)

Plaintiff,
vs.

)
)
)

MOTION TO APPEAR
PRO SE

)
)

RANDY STARKEY,

"'·c

)
)

Defendant, Pro Se

)

----------------------)
DEFENDANT'S MOTION TO APPEAR PRO SE
Pursuant to Rule 11 (b) (3) of the Idaho Rules of Civil Procedure, Defendant
Randy Starkey moves to appear in his own Defense at

ProSe.

DATED this / otf, day of August, 2009
ant Pro Se
•

EXHIBIT

i

A

Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208) 235-1182

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
RANDY STARKEY,
)
)
DefendantlCounterclaimant. )

Case No. CV-2008-3920-0C

REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFF'S MOTION TO
COMPEL AND MOTION TO STRIKE

-------------------------- )

RANDY STARKEY,

Third Party Plaintiff,

vs.
DAVID L. RICHARDS,
Third Party Defendant.

)
)
)
)
)
)
)
)
)

COMES NOW Plaintiff, by and through the undersigned counsel, and submits this Reply
Memorandum in Support of Plaintiffs Motion to Compel and Motion to StrikelObjection to
Defendant's Motion to Dismiss and Motion for Sanctions.
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ARGUMENT
A.

PLAINTIFF'S COUNSEL'S GOOD FAITH LETTER WAS NOT SENT THE SAME
DAY THE COURT ALLOWED DEFENDANT'S ATTORNEYS' WITHDRAWAL.
Defendant incorrectly posits that undersigned counsel's good faith letter was sent the same

day his attorneys withdrew from the case. The Court entered its order of withdrawal on August 13,
2009. Counsel's letter was sent August 17,2009.

More importantly, Defendant filed his Motion to Appear Pro Se on August 10,2009.
See Affidavit of Javier L. Gabiola in Support of Plaintiff's Reply Memorandum in Support of
Plaintiff's Motion to Compel and Motion to Strike ("Gabiola Aff. ''). This was prior to when the

Court entered its order allowing Defendant's attorneys to withdraw, and the same day
Defendant filed his Motions for dismissal and sanctions. As such, Defendant notified the Court,
prior to the 20 period in LR.C.P. 1 1(b)(3), he was appearing pro se, and waived that period. Not to
mention, Defendant took further action on his behalf, appearing pro se and filing his motions.

B.

DEFENDANT HAS NOT PROVIDED COMPLETE DISCOVERY RESPONSES.
The following is a list of the incomplete responses Defendant served to Plaintiff s written

discovery(a copy of Defendant's answers were attached to the Affidavit of Javier L. Gabiola in
Support of Plaintiffs Motion to Compel on August 31,2009.
1. Interrogatory No.2-Defendant listed two individuals, without any contact information;
2. Interrogatory No.3-Defendant provided no list of witnesses he would have testifiy;
3. Interrogatory No.7-Defendant never states any facts supporting his affirmative defenses;
4. Interrogatory No.9-Defendant never identified, nor has he produced, copies of receipts
regarding the film. He merely states he has receipts, and never identifies them as requested;
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5. Interrogatory No. 12-Defendant does not state the names, addresses and telephone
numbers of persons or companies he dealt with regarding the film.
6. Interrogatory Nos. 17 and 18-Defendant fails to identify any oral or written statements or
agreements he made or those made by David Richards to which he has knowledge;
7. Interrogatory No. 24-Defendant fails to identify promises he made to persons regarding
the film, during and after its production.
8. Request for Production of Documents-Defendant still has not produced any documents
that were requested.
I.R.C.P. 37(a)(3) provides that "an evasive or incomplete answer is to be treated as a failure
to answer." Here, Defendant has failed to answer as indicated above. Plaintiff is not interested in
gamesmanship from Defendant; rather, Plaintiff only wants Defendant to comply with the rules of
discovery and provide complete answers. Plaintiff is entitled to such, without having to file this
Motion.

C.

DEFENDANT FAILED TO COMPLY WITH I.R.C.P. 4(i) AND 12(b).
Defendant offers no response or excuse as to his failure to comply with these rules. He

merely states that he is entitled to "speak directly and plainly." Apparently, Defendant has no
defense to the fact that he submitted his Rule 12 motions after filing his Answer and Counterclaim,
which he waived, as he did not submit them prior to filing his answer as Rule 12 requires.
Further, Defendant waived his objection to personal jurisdiction, pursuant to Rule 12(b) and
Rule 4(i). He filed an answer before filing his objection to personal jurisdiction and admitted this
Court had personal jurisdiction over him in his Answer. See Answer and Counterclaim,

~

4.

Moreover, Defendant, now, despite denying it in his answer, admits he is a member of Minor
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Miracle Productions LLC, which is another fact of his submitting to the personal jurisdiction of this
Court.

D. DEFENDANT HAS NOT SUBMITTED ANY FACTS IN THE RECORD.
Defendant has still not submitted any affidavits to support any of the argument submitted in
support of his Motions. Defendant has not secured or filed any affidavit from others in support of
his Motions. Thus, Defendant has failed to support his motions. As previously asserted by Plaintiff,
Defendant, appearing pro se, is to be held to the same standard as attorneys. See, Everhart v. Wash.
County Rd & Bridge Dep't, 130 Idaho 273, 274-76, 939 P.2d 849, 851-52 (1997). Defendant has
not been deposed, and, given the lack of a record to support Defendant's motions, the Court should
deny them.

CONCLUSION
Based on the foregoing, Plaintiff asks the Court to grant his Motion to Strike/Objection to
Defendant's Motion to Dismiss and Motion for Sanctions.
DATED this

1

day of September, 2009.
COOPER & LARSEN, CHARTERED

By

tJr~~
IER . GABIOLA
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CERTIFICATE OF SERVICE

I hereby certifY that on
foregoing to:
Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

the~ day of August, 2009, I served a true and correct copy of the

u
[ ]
[ ]

u.S. mail
Express mail
Hand delivery
Fax:
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Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)

MINOR MIRACLE
PRODUCTIONS, LLC,

Plaintiff,
vs.

)

Case No. CY-2008-3920-0C

)
)
)
)

)
)

RANDY STARKEY,
Defendant, Pro Se

MOTION FOR STAY
UPON APPEAL

)
)
)
)

------------------------)
MOTION FOR STAY UPON APPEAL
Pursuant to Rule 62 (d) of the Idaho Rules of Civil Procedure,
Defendant Starkey moves for Stay Upon Appeal pending an
immediate Appeal to the Idaho Supreme Court from denials of Motion

11=;7

to Dismiss and Motion for Sanctions at the hearing held September 14, 2009
in this Court.

Defendant is filing an immediate Appeal to the Idaho Supreme

Court and will file Notice of Appeal and necessary briefs and hearing transcript
and will promptly submit same to this Court and copies to Plaintiff's attorney.
Respectfully submitted this

£li1J. day of September, 2009.

FILED
BANNOCKT COUNTY ~
"nIl"'"
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h,.
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Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208)235-1145
Fax: (208)235-1182

i.

"

~

Counsel for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )

Case No. CV-2008-3920-0C

)

Plaintiff/Counterdefendant,

)
)
vs.
)
)
RANDY STARKEY,
)
)
Defendant/Counterclaimant. )

PLAINTIFF'S OBJECTION TO
DEFENDANT'S MOTION FOR STA Y
UPON APPEAL

---------------------------- )
RANDY STARKEY,

)

)

Third Party Plaintiff,

)
)

vs.

)

DA VID L. RICHARDS,
Third Party Defendant.

)
)
)
)

COMES NOW Plaintiff, by and through the undersigned counsel, pursuant to Idaho
Appellant Rule 11, objects to Defendant's request for a stay upon appeal.
ARGUMENT

Defendant is not entitled to a stay pursuant to I.R.c.P. 62( d), as he is not entitled appeal to
the Idaho Supreme Court.
PLAINTIFF'S OBJECTION TO DEFENDANT'S MOTION FOR STAY UPON ApPEAL - PAGE 1
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Under LA.R. 11(a)(1), Defendant may only appeal to the Idaho Supreme Court where a
district court enters a judgment or order which is "final." An order of a court is not final where an
issue remains to be determined and the court in its judgment retains jurisdiction to enter any further
orders deemed just. Coeur d'Alene v. Ochs, 96 Idaho 268, 269, 526 P.2d 1104, 1105 (1974).
Likewise, an order is only final and appealable when it fully and finally resolves all the issues of a
case. Fenich v. Boise Elks Lodge No. 310, 106 Idaho 550,552,682 P.2d 91,93 (1984). Further,
an appeal taken from a non-appealable order does not divest the lower court of continuing
jurisdiction in the case. Camp v. Jiminez, 107 Idaho 878, 880, 693 P.2d 1080, 1082, (Ct. App.
1984); Marks v. Vehlow, 105 Idaho 560, 567, 671 P.2d 473,480 (1983).

In this matter, this Court denied Defendant's Motion to Dismiss for lack of personal
jurisdiction, specifically finding that Defendant in his Answer had admitted personal jurisdiction
was proper over him, and had also failed to file any Rule 12(b) motions prior to filing his answer
contesting personal jurisdiction. The Court further denied Defendant's Motion to Dismiss based on
Defendant's argument the Court lacked jurisdiction to hear any copyright claim, as the Court found
that Defendant had not put forth any facts in the record establishing that the Court lacked jurisdiction
and specifically instructed the Defendant that he was entitled to file further motions, specifically a
motion for summary judgment, which he had to support with fact in the record. The Court also
found, regarding Defendant's Motion for Sanctions that again, Defendant had not put forth any facts
in the record warranting such a motion. In short, this Court's denial of Defendant's Motion to
Dismiss and Motion for Sanctions are not "finial" orders from this Court, as they did not fully
resolve all the issues in the case. For these reasons, Defendant is not entitled to a stay, as he is
attempting to filed an appeal on non-appealable order in direct contravention to Idaho Appellant
Rule 11. Thus, Plaintiff requests that the Court deny Defendant's Motion.
PLAINTIFF'S OBJECTION TO DEFENDANT'S MOTION FOR STAY UPON APPEAL - PAGE 2
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Moreover, pursuant to I.R.C.P. 11(a)(1), Plaintiff requests that the Court enter an order
awarding him attorneys fees and costs in having to file this objection. There can be no legitimate
dispute that Defendant is attempting to improperly file an appeal in this matter for the reasons stated
earlier. Defendant signed his Motion for Stay Upon Appeal, knowing that it is not well grounded
in fact and not warranted by existing law, nor has he posited a good faith argument for the extension,
modification or reversal of existing law, and has filed the epitome of a frivolous motion. For these
reasons, Plaintiff requests that the Court enter an order awarding it reasonable attorney's fees and
costs incurred in filing an objection to Defendant's Motion.

CONCLUSION
Based on the foregoing, Plaintiff respectfully requests that the Court deny Defendant's
Motion and grant Plaintiff's Motion for Award of Attorney's Fees and Costs .
.! )

DATED this,/J day of September, 2009.
COOPER & LARSEN, CHARTERED

PLAINTIFF'S OBJECTION TO DEFENDANT'S MOTION FOR STA Y UPON ApPEAL - PAGE 3
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CERTIFICATE OF SERVICE
/'"~

I hereby certify that on the',.,» day of August, 2009, I served a true and correct copy of the
foregoing to:
Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

\.!

[ )'}
[]
[]
[]

U.S. mail
Express mail
Hand delivery
Fax:
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Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Appellant-Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH .JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)

MINOR MIRACLE
PRODUCTIONS, LLC,

)
)

Case No. CV-2008-3920-0C

)
)
)

Respondent-Plaintiff,

vs.

)

NOTICE OF APPEAL

)
)

RANDY STARKEY,

)
)

Appellant-Defendant, Pro Se

)

-----------------------)
TO: TIlE ABOVE NAMED RESPONDENT, AND TIlE PARTY'S
ATTORNEYS, JA VIERGABIOLA, COOPER AND LARSEN,
151 NORTH THIRD A VENUE, SECOND FLOOR, POCATELLO,
IDAHO 83205, AND THE CLERK OF THE ABOVE-ENTITLED
COURT
NOTICE IS HEREBY GIVEN THAT:

NOTICE OF APPEAL PAGE 1
1M?

1 The above-named Appellant; Randy Starkey, appeals against the above<

named Respondent to the Idaho Supreme Court from the Order Denying Motion to
Dismiss and the Order Denying Motion for Sanctions entered in the above-entitled
proceeding on the 14th day of September, 2009, Honorable Judge David C. Nye,
presiding.

2. Appellant-Defendant Pro Se Starkey has a right to appeal to the Idaho
Supreme Court, and the orders described in paragraph 1 above are appealable
orders under and pursuant to Rule 12 (a) LA.R.

3. A preliminary statement of the issues on appeal which Appellant
intends to assert in the appeaJ are shown below; provided~ any such list of
issues on appeal shall not prevent the Appellant from asserting other issues
on appeal.

a) The District Court erred when it ruled Appellant-Defendant
Starkey had waived his right to raise a defense of improper subject
matter jurisdiction when he filed the Answer to the Complaint. The
Idaho Supreme Court has previously ruled that a party cannot waive
such a defense. Such a defense can even be raised for the first time
on appeal and can even be raised sua sponte by the Court of Appeals
or the Supreme Court itself without ever being· raised by the parties.

NOTICE OF APPEAL PAGE 2
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The Supreme Court of Idaho has even ruled that judgments entered
by a court without jurisdiction over the subject matter are void,
subject to collateral attack, and unenforceable in other states.
The Idaho Supreme Court also warned judges who act without
jurisdiction over the subject matter may be liable for civil damages.
Stump v, Sparkman, 435 US, 349, 98 S Ct. 1099,55 L Ed 2d 331
(1998) also Bradley v. Fisher, 13 Wall. 335, 20 L. Ed. 646 (1871) also
Idaho State Ins. Fund By and Through Forney v. Turney, 130 Idaho
190,200, 938 P.2nd 1228, 1229 (1997) also Sierra Life Ins. Co. v.
Granata, 99 Idaho 624,586 P.2d 1068 (1978) also State v. McCarthy,
1331dahn 119_ 122 9f?2 P,2d 954, 957 (Ct. Ann, 1999) aIm United States

.-,-

.'

--;;

v. Cotton, 535

7"

~-

-

-

.,'

..

-

-

L..L~

"/

--,

-"

--~---

-

-~-

u.s. 625,630 (2002) also Ruhrgas AG v. Marathon Oil,

526 U.S. 574, 583 (1999)

Defendant Starkey argued this lawsuit is fundamentally a war between
two men over a copyrighted motion picture. Starkey is the sole
copyright owner of the screenplay he wrote and of the audio visual
representation derived from the screenplay made into a motion picture
he directed called, "The Hayfield." Starkey argued this lawsuit
was filed for the purpose of harassment with its concealed purpose
being to extort the surrender of the copyright. The only offer of

NOTICE OF APPEAL PAGE 3

settlement was a demand for the surrender of the copyright.
Defendant Starkey's Motion to Dismiss argued the Idaho District
Court cannot grant an injunction that infringes upon Starkey's
exclusive rights granted and reserved to him under federal
copyright law as the creator of the work pursuant to 17 U.S.C. 106.
Rule 12 (g) (4) of the Idaho Rules of Civil Procedure states;
"Whenever it appears by suggestion of the parties or otherwise that
the Court lacks jurisdiction of the subject matter, the Court shall
dismiss the action."
(b) The District Court did not consider Appellant-Defendant
Starkey's further point of defense: the Complaint had failed to state a
claim for which relief can be granted. Appellant-Defendant raised the
point in his Oral Argument at the hearing and had listed it as the First
Defense in his original Answer to the Complaint.
(c) Appellant-Defendant Starkey had raised numerous points
on the subject of unlawful action by Respondent-Plaintiff. He
raised these points in both his filed Motions and in his Oral Argument.
The issues of unlawful Plaintiff action were raised in the Tenth through
Nineteenth Affirmative Defenses raised in Defendant's original answer.
The District Court did not consider these points.
NOTICE OFAPPEAL PAGE 4

(d) Appellant-Defendant Starkey was denied due process in the
proceeding. The hearing was held for the purpose of considering
both of Defendant's motions.

The entire hearing lasted exactly

fifteen minutes and Defendant was denied the opportunity to utter
a single word on the Motion for Sanctions.

Starkey had prepared

questions to ask David L. Richards under direct examination and
Richards was present in the courtroom. No opportunity was given
Starkey to ask any questions of any witnesses on either motion.
Starkey, a Tennessee resident, had traveled nearly 2,000 miles to
attend the hearing and appeared Pro See
(e) Starkey's Motion for Sanctions derives from Idaho Code
12-123 which Starkey argued was violated in the filing of this lawsuit.
The Court should have permitted a full hearing of points of
consideration on the history of unconscionable, harassing conduct of
Starkey by David L. Richards, who caused this lawsuit to be filed.
Starkey argued neither David L. Richards nor his attorney conducted
even a rudimentary examination of the factual basis of the allegations
before tiling this lawsuit. The Court's action in foreclosing
discussion of the grounds for the Motion for Sanctions violated
both the letter and spirit of Idaho Code 12-123 and was a
prejudicial denial of Due Process.
NOTICE OF APPEAL PAGE 5
1h7

(I)

Appellant-Defendant Starkey seeks an order from the Idaho

Supreme Court to cbange tbe venue of tbis case to Ada County, and
to the Fourth District Court wherein Starkey might find hope to
receive a fair and impartial trial, a hope he does not now hold.

4. Appellant- Defendant Starkey is not aware of any order sealing all or
any portion of the record.
5. Appellant-Defendant Starkey requests preparation of a complete
standard transcript of the hearing in question as defined in Rule 25(c), LA.R.
6. Appellant-Defendant Starkey requests the following documents
be included in the clerk's record in addition to those automatically included
under Rule 28, LA.R.:
a) Copy of Starkey v. Richards Complaint for Copyright
Infringement and Violation of Digital Millennium Copyright
Act filed in the United States District Court for The District
of Idaho and included in the record of this case.
b) Copy of the Motion to Dismiss filed with the Court.
e) Copy of the Motion for Sanctions filed with the Court.
7. I certify:
a) A copy of this notice of appeal has been served on the
court reporter of whom a transcript has been requested as named at

NOTICE OF APPEAL PAGE 6
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the address set out helow:

Stephanie Morse
P.O. Box 594
Inkom, ID 83245
b) The court reporter has been paid the necessary fee for the transcript
pursuant to hers and the court clerk's instructions.
c) The estimated fee for the preparation of the clerk's record has been

paid.
d) The appellate filing fee has been paid.
e) Service has been made upon all parties required to be served
pursuant to Rule 20 I.A.R.
Dated this 2

Yih

day of Septemher~ 2009.

NOTICE OF APPEAL PAGE 7

State of Tennessee

)

) ss.
County of Davidson )

Randy Starkey, being sworn, deposes and says:
That he is the appellant in the above-entitled appeal, and that all
statements in this notice of appeal are true and correct to the best of his
knowledge and belief.

Subscribed and Sworn before me this Z4+L day of September, 2009
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Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)

MINOR MIRACLE
PRODUCTIONS, LLC,
Plaintiff,

)
)
)
)
)

VS.

)
)
)

RANDY STARKEY,

)
)
)

Defendant, Pro Se

Case No. CV-2008-3920-0C

MOTION FOR PERMISSION
TO APPEAL TO THE
IDAHO SUPREME COURT

-----------------------)
MOTION FOR PERMISSION TO APPEAL
Pursuant to Rule 12 of the I.A.R., Defendant Starkey moves for
Permission to Appeal this Court's Orders Denying Motion to Dismiss and
Motion for Sanctions to the Idaho Supreme Court. Defendant has raised

171

a series of issues which "involves a controlling question of law as to which
there is substantial grounds for difference of opinion and in which an
an immediate appeal from the order or decree may materially advance
the orderly resolution of the litigation." pursuant to the language of Rule 12.
The matters in question have been documented for this Court in the form of
of a Notice of Appeal submitted to this Court.
Respectfully submitted this 2¥i1Jday of September, 2009.
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IN THE DISTRICT COURT OF THE SIXTH~ JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MINOR MIRACLE
PRODUCTIONS, LLC.
Plaintiff-Respondent,

vs.
RANDY STARKEY
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Supreme Court No.
CLERK'S CERTIFICATE
OF
APPEAL

------------------------)
Appealed from: Sixth Judicial District, Bannock County
Honorable David C. Nye, presiding
Bannock County Case No: CV-2008-3920-0C
Order of Judgment Appealed from: Order Denying Motion to Dismiss and the
Order Denying Motion for Sanctions dated the 14th day of September, 2009.
Attorney for Appellant: Randy Starkey, pro se
Attorney for Respondent: Javier Gabiola, Cooper and Larsen, Pocatello
Appealed by: Appellant
Appealed against: Respondent
Notice of Appeal filed: 9-25-09
Notice of Cross-Appeal filed: No
Appellate fee paid: Yes
Request for additional records filed: No
Request for additional reporter's transcript filed: No
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Name of Reporter: Stephanie Morse
Was District Court Reporters transcript requested? Yes
Estimated Number of Pages: Less than 100
Dated

~~c::'/\('0. ~'- ~9;{ -2DC)D\.

DALE HATCH,
Clerk of the District Court
(Seal)

Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
MINOR MIRACLE PRODUCTIONS, LLC,
an Idaho Limited Liability Company,
Plaintiff/Counterdefendant,
VS.

RANDY STARKEY,
Case No:CV-2008-0003920-0C
Defendant/Counterclaimant.

MINUTE ENTRY & ORDER
RANDY STARKEY,
Third Party Plaintiff,
VS.

DAVID L. RICHARDS,
Third Party Defendant.
THE PARTIES came before the Court on the 14th day of September, 2009 for a
hearing on Defendant's Motion to Dismiss and Motion for Sanctions.

Javier Gabiola

appeared in person on behalf of the Plaintiff. Randy Starkey appeared in person. Stephanie
Morse was the Court Reporter.

Case No.: CV-2008-0003920-0C
MINUTE ENTRY & ORDER
Page I of2
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At the outset, the Court heard oral argument from the parties regarding Defendant's
Motions.
Thereafter, the Court DENIED both Defendant's Motion to Dismiss and Motion for
Sanctions. Plaintiff will need to contact the court clerk to schedule a time for their Motion
to Compel to be heard.
IT IS SO ORDERED.
DATED this

2 q14 day of September, 2009.

c:;ii2-:% 5;;;;

-;;;;;__

DAVID C. NYE
District Judge
CERTIFICATE OF SERVICE

-, c.rl'h

I HEREBY CERTIFY that on the t!. ( day of September, 2009, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
rnanner indicated.
Javier Gabiola
Cooper & Larsen, Chartered
P.O. Box 4229
Pocatello, Idaho
Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

121 U.S. Mail

o Overnight Delivery
o Hand Deliver
o Fax:
vt1 U.S. Mail

o Overnight Delivery
o Hand Deliver
o Fax:
Deput

Case No.: CV-2008-0003920-0C
MINUTE ENTRY & ORDER
Page 2 of2
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I k

Gary L. Cooper ISB # 1814
Javier L. Gabiola ISB #5448
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Phone: (208) 235-1145
Fax: (208)235-1182
j avier@cooper-Iarsen.com

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Case No. CV-2008-3920-0C

MINOR MIRACLE PRODUCTIONS,
)
LLC, an Idaho Limited Liability Company, )
)
Plaintiff/Counterdefendanti )
Respondent,
)

REQUEST FOR ADDITIONAL
RECORD

)

vs.

)
)
)
)
DefendantiCounterclaimanti )
Appellant.
)

RANDY STARKEY,

--------------------------- )
RANDY STARKEY,

Third Party Plaintiff,

vs.
DA VID L. RICHARDS,
Third Party Defendant.

)
)
)
)
)
)
)
)
)

TO: THE ABOVE NAMED APPELLANT, PRO SE, AND THE CLERK OF THE ABOVE
ENTITLED COURT.

NOTICE IS HEREBY GIVEN, that the Respondent in the above entitled proceeding hereby
requests pursuant to Rule 19, I.A.R., the inclusion ofthe following material in the clerk's record in

REQUEST FOR ADDITIONAL RECORD - PAGE 1
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addition to that required to be included by the LA.R. and the notice of appeal, and, further pursuant
to Rule 19 LA.R., payment for these requested additional records to be made by
Defendant!Appellant:
Clerk's Record: e.g.

1.
2.
3.
4.
5.
6.

Verified Complaint and Demand for Jury Trial;
Answer, Counterclaim and Third Party Complaint
Counterclaim;
Answer to Counterclaim and Third Party Complaint;
Motion to Strike/Objection to Defendant's Motion to Dismiss;
Affidavit of Javier L. Gabiola in Support of Plaintiffs Motion to Strike/Objection
to Defendant's Motion to Dismiss and Motion for Sanctions (with attached exhibits);
7.
Memorandum in Support of Plaintiffs Motion to Strike/Objection to Defendant's
Motion to Dismiss and Motion for Sanctions;
8.
Motion to Stay Defendant's Motion to Dismiss and Motion for Sanctions;
9.
Plaintiff/Counterdefendant's Second Motion to Strike/Objection to Defendant's
, Motion to Dismiss and Motion for Sanctions;
.~ Memorandum in Opposition to Defendant's Motion to Dismiss and Motion for
Sanctions and in Support of Plaintiff s Motion to Strike/Objection to Defendant's
Motion to Dismiss and Motion for Sanctions;
, . / . / Affidavit of David L. Richards Filed Under Seal;
~/
Affidavit of David Poag Filed Under Seal;
y../ Affidavit of Skyler Proctor Filed Under Seal;
Affidavit of Javier L. Gabiola Filed Under Seal;
J)/ Affidavit of Javier L. Gabiola in Support of Plaintiffs Reply Memorandum in
Support of Motion to Strike/Objection to Defendant's Motion to Dismiss (with
attached exhibits);
16.
Reply Memorandum in Support of Plaintiffs Motion to Compel and Motion to
Strike;
17.
Plaintiffs Objection to Defendant's Motion for Stay Upon Appeal;
18.
Minute Entry and Order.

Z

BY REQUESTING THIS ADDITIONAL RECORD, PLAINTIFF/RESPONDENT
DOES NOT WAIVE HIS OBJECTION TO THE DEFENDANT/APPELLANT'S FILING A
NOTICE OF APPEAL, AND SPECIFICALLY RESERVES THE RIGHT TO FILE ANY
FURTHER PLEADINGS, AFFIDA VITS, MEMORANDA OR OBJECTIONS TO
DEFENDANT/APPELLANT'S IMPROPER FILING OF A NOTICE OF APPEAL.

REQUEST FOR ADDITIONAL RECORD - PAGE

2
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I certify that this request for additional record has been served upon the clerk of the district
court and upon all parties required to be served pursuant to Rule 20.
DATED this!t2 day of September, 2009.
COOPER & LARSEN, CHARTERED

BY~

W

AVIER L. GABIOLA

CERTIFICATE OF SERVICE
I hereby certifY that on the30 day
foregoing to:

rf

Randy Starkey
1014 Street Road
Kingston Springs, TN 37082

REQUEST FOR ADDITIONAL RECORD - PAGE

Of~ I served a true and correct copy of the
[ ]
[ ]

3
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U.S. mail
Express mail
Hand delivery
Fax:

ILED
BANNOCK COUNTY
CLEPK OF r-iE cctF"':-

Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MINOR MIRACLE
PRODUCTIONS, LLC,
--

Plaintiff,
vs.

RANDY STARKEY,
Defendant, Pro Se

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2008-3920-0C

RESPONSES TO REQUESTS
FOR ADMISSIONS

----------------------)
RESPONSES TO REQUESTS FOR ADMISSION

Pursuant to Rule 36 of the Idaho Rules of Civil Procedure, Defendant
herein presents his itemized responses to Requests for Admission:

RESPONSES TO REQUEST FOR ADMISSIONS
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PAGE~J 1 ~,

RESPONSE TO REQUEST FOR ADMISSION NO.1: I admit that on
or about March 24, 2006, David L. Richards and I did form Minor
Miracle Productions, LLC.
RESPONSE TO REQUEST FOR ADMISSION NO.2: I admit I am
a member of Minor Miracle Productions, LLC. I do not have enough
knowledge or information as to whether or not I am a manager of the LLC.
RESPONSE TO REQUEST FOR ADMISSION NO.3:

I admit Minor

Miracle Productions, LLC was created as a production company to produce
"The Hayfield."

Production is a separate function from marketing a movie.

A production company is typically used to make a movie as in this case. The
marketing of the movie is a separate function. I deny that Minor
Miracle Productions, LLC was intended as the sole entity to market the movie.
RESPONSE TO REQUEST FOR ADMISSION NO.4: I deny Minor Miracle
Productions, LLC is the sole and exclusive owner of the film, "The Hayfield. "
1, Randy Starkey, am the sole and exclusive owner of the copyright for "The
Hayfield" movie. I own all rights to "The Hayfield" movie and I never granted a
license to Minor Miracle Productions, LLC nor to David L. Richards to transfer
any of my exclusive rights of ownership of the work to them or to anyone else.
RESPONSE TO REQUEST FOR ADMISSION NO.5: I deny David L.
Richards and I agreed he would be the first exclusively to receive distribution of
RESPONSES TO REQUEST

FOR ADMISSIONS
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proceeds from the sale of "The Hayfield" movie and I deny that he was ever to be
repaid, at all, for use of his real property and equipment in the making of "The
Hayfield" movie. David L. Richards and I agreed to a budget for the movie
of $295,900 which budget I drafted and shared with him in writing. A copy of the
typed budget of the movie is available for review by the Court. Amounts Richards
claims he should be paid were never in the budget and changes to the budget were
never approved by me. I deny ever agreeing Richards would be the fIrst to be
fully repaid before I was to receive any proceeds. Such an agreement is unfair
and I never agreed that I would have to wait for any repayment of my cash invested
until he received complete repayment of his. Further, I deny ever agreeing to
pay David L. Richards for the use of his property or his equipment. It was
understood that our donated real property and our own equipment, as
producers, were not cash investments in the movie to be repaid from proceeds.
There was no discussion of either of us being paid back for use of our property.
David L. Richards has been rewriting the history of the agreement on a
continual basis for the past two and a half years with the terms and conditions in
a constant state of retroactive change from his selective memory.

We

originally agreed to a pro-rata pay-back under the assumption the parties would
honestly state their actual cash investments and not make false claims or unilaterally
obligate the LLC to expenses not agreeable to both members nor to liabilities that
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vastly exceeded our agreed-upon budget of $295,900.

Our original agreement

was to share proceeds first pro-rata based on the amoimt invested by us
by percentage, and then to share the balance of the proceeds on an equal 50% basis.
The agreement did not include Richards' subsequent efforts to sabotage the
marketing of the movie by filing a lawsuit against me to poison the value of
the movie as he has done. It did not include an agreement Richards would
slander me to third parties for more than two years as he has done. It did
not include an agreement that Richards would conspire with any member of
the cast to void his actor release in conspiracy to extort surrender of the copyright
from me and jeopardize the value of the project as Richards has done. Richards
cannot breach every element of our reasonable agreement and breach his fiduciary
duty to me, engage in non-stop harassment of me, poison the value of the movie
through litigation against me and expect me to abide by terms of a one-sided and
unconscionable agreement that only exists inside his head and is subject to change.
Ours was not a partnership to Richards. It was a manipulation of me and a fraud
to skew the outcome so unconscionably one-sided, I would never see a penny
for my creative efforts, hard-work, countless hours invested, my own substantial
cash investment, the high fmancial value of the screenplay I wrote, my casting
skills, my logistical skills, my musical skills, my editing skills, my directing skills
and the stress of leading a large team of cast and crew in the field in six states for
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months while Richards mostly sat at home and criticized and insulted me. I was
working tirelessly and diligently to fmish shooting and editing the movie while
he was doing everything in his power to slander me, hinder me and harass me.
I deny the terms of agreement in this request for admission are the terms to which
David L. Richards and 1 originally agreed.

Those terms have been breached by

Richards' irresponsible and unconscionable conduct toward me and toward the
value of "The Hayfield" movie and in his unlawful hijacking of Minor Miracle
Productions, LLC to file this unjustified and frivolous lawsuit against me.
RESPONSE TO REQUEST FOR ADMISSION NO.6: I deny this admission
as being unintelligible gibberish. David L. Richards has falsely and vastly
overstated his investment in "The Hayfield" movie and has refused to account
to me for his actual investment of cash in the movie. He has refused to show me a
single receipt or canceled check and I do not believe a word he has written or
said about what he has invested in the movie. He has treated me as a tool and
servant, has lied incessantly and has acted as if I have no rights while he
arrogantly refuses to recognize his own fiduciary duty to me. I deny that I have
any responsibility to account to him or to Minor Miracle Productions, LLC,
for the fraudulent claims of expenses Richards asserts. If Richards spent money on
the movie, it is Richards who must account for it. If Richards has obligated
himself to others for expenses of the movie without my knowledge or consent,
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those are solely his obligations and I deny any role in, or responsibility for,
those obligations. Such acts are a breach of fiduciary duty to me and to Minor
Miracle Productions, LLC, and Richards alone is accountable for them.
RESPONSE TO REQUEST FOR ADMISSION NO.7: I am in possession
of "The Hayfield" movie which 1 own because I am the copyright owner
and creator of it.

The movie was produced by Minor Miracle Productions, LLC

and was funded by investments by David L. Richards and me. I received
other financial assistance from Sonia Chavez in the amount of $5,000 and
from Kenneth Belleville, in the amount of $5,000. Both of those amounts
were personal transactions between me and the two parties as individuals and did
not create any liability or obligation of Minor Miracle Productions, LLC.
I deny Minor Miracle Productions, LLC was the sole source of funding.
RESPONSE TO REQUEST FOR ADMISSION NO.8: I deny that I have
marketed and/or sold interests in the film "The Hayfield. " Since I have never sold
the movie, I have no duty to account for any proceeds. None have been received.
This assertion is preposterous. Nobody can sell a movie and keep the sale secret.
The buyer would obviously want to immediately proclaim the availability of his
new movie and proceed quickly into the marketplace for the world to see and
buy his new movie so he could get a return on his investment at the earliest
possible time. Where does Richards suggest I might still be hiding a buyer a year
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after the filing of this lawsuit? This assertion confIrms Richards has no idea
how the movie business works and is not constrained from making absurdly false
statements that defy reason. As the sole copyright owner, I assert all my exclusive
rights, including the right to sell the movie without interference from any third
party.
RESPONSE TO REQUEST FOR ADMISSION NO.9: I deny I am in
possession of any equipment belonging to Minor Miracle Productions, LLC. Since,
I am not in possession of any such equipment I cannot have failed to return it.
RESPONSE TO REQUEST FOR ADMISSION NO. 10: I deny that I am in
possession of any personal property belonging to David L. Richards.
RESPONSE TO REQUEST FOR ADMISSION NO. 11 : I deny that I have a
duty to account and hold as trustee for Minor Miracle Productions, LLC, any
property, profit or benefit derived from the exploitation, marketing and/or sale
of the film "The Hayfield. If

I am the sole copyright owner of the movie and

vehemently assert 1 have never waived any rights to the copyright and have never
assigned any of those rights to Minor Miracle Productions, LLC nor to David L.
Richards, nor to anyone else. My duty of loyalty to Minor Miracle Productions,

LLC, was to complete the task of finishing the production of the movie, a duty
which I fulfIlled. I have a duty to share proceeds from any future sale
of the movie, if such sale takes place, equally 50/50 with David L. Richards.
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RESPONSE TO REQUEST FOR ADMISSION NO. 12 : I deny that I have in
my possession any equipment that should be returned to Minor Miracle
Productions, LLC.

Since I have no such equipment, lowe nothing for any use

of such equipment.
RESPONSE TO REQUEST FOR ADMISSION NO. 13: 1 deny that 1 have
sold any interest of any kind in the film "The Hayfield." Since I have not sold
the movie, I certainly have no duty to account for a sale nor any obligation to

tum over proceeds that do not exist.

I deny that I have any duty to account

to Minor Miracle Productions, LLC for proceeds of the sale of "The Hayfield"
movie and 1 deny I have any duty to pay proceeds of any future sale of the
movie to Minor Miracle Productions, LLC. Minor Miracle Productions, LLC
does not own the movie and is not entitled to proceeds of any sale by me.
My only duty as to the proceeds of sale is to share any proceeds of sale of the
movie with David L. Richards on a 50/50 basis if such a future sale takes place.
As sole copyright owner of "The Hayfield" movie, I retain all rights to sell the
movie as an exclusive right without interference from any party.
RESPONSE TO REQUEST FOR ADMISSION NO. 14: I deny I have
obligated Minor Miracle Productions, LLC without the knowledge or consent
of David L. Richards. The LLC was fonned to produce the movie. Production
of the movie was completed before the end of 2006. David L. Richards is the
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party who has obligated Minor Miracle Productions, LLC without my knowledge
or consent. He has unlawfully usurped full control and has unlawfully acted to
file this frivolous lawsuit against me without my knowledge or consent.
RESPONSE TO REQUEST FOR ADMISSION NO. 15: I admit I am in
possession of master copies of the film "The Hayfield" which is my right as
sole copyright owner of the creative work. I vehemently deny any such copies
should be returned to Minor Miracle Productions, LLC as the company does not
own the creative work. I own it and I never assigned any of my exclusive rights
to Minor Miracle Productions, LLC nor to David L. Richards, nor to anyone else.
RESPONSE TO REQUEST FOR ADMISSION NO. 16: 1 deny that 1 have
breached any duty of loyalty to Minor Miracle Productions, LLC. I deny that I
am indebted to Minor Miracle Productions, LLC for rental value of any equipment
whatsoever. I deny I have usurped to my own use and benefit any equipment of
Minor Miracle Productions, LLC.

In fact, Richards asserted to me in an e-mail

in 2007 that all the production equipment belonged to him, proving there never was
any equipment owned by Minor Miracle Productions, LLC. I deny I am indebted
to Minor Miracle Productions, LLC for any proceeds I might realize from the
exploitation, marketing and sale of the film "The Hayfield. " I cannot be indebted
for proceeds from a movie not yet sold so I have no such indebtedness.

Minor

Miracle Productions, LLC was a production entity and is not the owner of the
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mOVIe. Minor Miracle Productions, LLC is not entitled to proceeds from any
future sale of the movie.

I never signed any documents binding me to account

to Minor Miracle Productions, LLC for the disposition or sale of "The Hayfield"
movie. I have no written contract with either Minor Miracle Productions, LLC
or with David L. Richards. Richards is intentionally obfuscating and confusing
the role of Minor Miracle Productions, LLC by fraud and continues to
attempt to assign to the LLC rights the company does not hold. I have a duty to
share proceeds of any future sale of the movie with David L. Richards, as
previously stated, and not to Minor Miracle Productions, LLC.
As copyright owner, I retain all exclusive rights under federal law as creator
of the "The Hayfield. "
RESPONSE TO REQUEST FOR ADMISSION NO. 17: I deny that I have
breached a duty of loyalty to Minor Miracle Productions, LLC. I deny I have
failed to account to Minor Miracle Productions, LLC for the use of cash,
property and opportunities of Minor Miracle Productions, LLC.

It is Richards who has refused to account to me for what he has spent on the
movie. He has lied about his investment, defamed me without justification,
filed this frivolous lawsuit and done everything in his power to make sure
the movie cannot be successfully marketed. It is Richards who has maliciously and
relentlessly threatened and harassed me in a never-ending series of unconscionable
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acts exhibiting reprehensible conduct. You cannot bum down your own
house and expect to collect the insurance money.
RESPONSE TO REQUEST FOR ADMISSION NO. 18: I deny that I entered
into a contract in which I personally agreed to reimburse David L. Richards the
money Mr. Richards gave for production costs and the use of his real property
for the production of "The Hayfield. " Mr. Richards knows that our agreement
was to split any proceeds from the sale or distribution of the movie. I am not
indebted to him personally for monies he invested. In this, like all movie projects,
investors wait for a return on their investment until the movie is sold and/or
distributed.

1 did not "borrow" the money from Richards which he invested so 1

have no personal obligation to him. I deny Richards was ever to be paid anything
for the use of his real property. Scenes for the film were shot on his property and
on my property with the understanding that we were donating the use of property
for that purpose without obligation. This was a production of an independent
movie and those who make such a low budget movie do everything possible to
reduce expenses, including donating access and use of their property at no charge.
RESPONSE TO REQUEST FOR ADMISSION NO. 19: I deny I have any
personal obligation to reimburse David L. Richards for any amounts he invested
or that were incurred in production of "The Hayfield" movie. I deny lowe him
any debt or obligation for $19,000 or for any other amount. I did not accept
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monies used in making the movie as a loan to me personally, and I never
executed any promissory note for any such obligation.

Richards invested

in a movie I directed. Any return of, or on, his investment depends on the
successful marketing of the movie, and he knew it when he invested money
and he knows it now.
RESPONSE TO REQUEST FOR ADMISSION NO. 20: I deny that I claimed
any deduction on my personal federal income taxes for the tax years 2005 through
2008 for expenses that were paid by David L. Richards for the making of the film,
"The Hayfield." In 2007, David L. Richards threatened me in an e-mail to have his
female cousin who works tor the Internal Revenue Service in Ogden, Utah,
look at my federal tax returns. Has Richards gained unlawful access to my
federal tax records through his cousin? How does Richards know what, if
anything, I deducted from my taxes for the years in question? The production
of "The Hayfield" movie began and ended in 2006. Why would there be questions
about deductions on my 2005,2007 and 2008 federal income tax returns when the
movie was not in production in any of those three years? I have no income tax
obligations to any state so I deny declaring deductions of any kind on state income
tax filings.
Dated this 2Cfft, day of September, 2009.
t Pro Se
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State of Tennessee

)
) ss.
County of Davidson )
Randy Starkey, being sworn, deposes and says:
That he is the Defendant Pro Se in this filing and
that he signed the Responses to Request for Admissions
above and that all statements in his Responses to Requests
for Admission are true and correct to the best of his
knowledge and belief

, Randy Starkey

'2'1~ day of September,

Subscribed and Sworn before me this
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Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)

MINOR MIRACLE
PRODUCTIONS, LLC,
Plaintiff,

vs.
RANDY STARKEY,
Defendant, Pro Se

)

Case No. CV-200B-3920-0C

)
)
)
)

)
)
)
)

MEMORANDUM
TO SUPPORT MOTION FOR
PROTECTIVE ORDER
IN DISCOVERY

)
)

----------------------)
MEMORANDUM TO SUPPORT MOTION FOR PROTECTIVE ORDER

1. Defendant Starkey received an e-mail threat from David L. Richards on
October 4,2007, that he was going to contact his female cousin at the Internal
Revenue Service in Ogden to examine Starkey'S federal income tax records.

1q~

2. On July 20,2009, the Internal Revenue Service notified Starkey that
his tax records were lost to the IRS on February 13,2009. In that letter, the
IRS indicated that personal infonnatioo, induding Social Security Numbers

(Taxpayer ill numbers), names and addresses were included in that lost
information and were compromised creating a serious breach of identity
security for both Randy Starkey and his wife.
3.

On July 23, 2009, Starkey sent a letter to the Inspector General of

the United States Treasury Department requesting a full investigation of the

loss of his federal tax records. Starkey indicated that a specific threat had
been made regarding his income tax information and the person communicating
the threat had referenced his relative working for the IRS who could gain access
to the federal tax records.
4.

The motive for obtaining this tax information has been dearly stated in

Discovery requests in this lawsuit.
5.

A copy of the letter of reply from the IG of the Treasury Department,

dated September 11, 2009, is attached herewith.
6.

Defendant Starkey obviously does not believe his federal income tax

records are secure in the hands of David L. Richards given these circumstances.
Respectfully submitted this11i.J., day of October, 200
{~'----v---.-.--,.-
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PARTMENT OF THE TREASUk.,
WASHINGTON , D.C. 20220

INSPECTOR GENERAL

larTAX

~EPl1.

ADMINISTRATION

Randall T. Starkey
1014 Street Road
Kingston Springs, TN 37082
Complaint Number: 55-0909-0063-C
Dear Mr. Starkey:
This is to acknowledge receipt of your complaint by the Office of the Treasury Inspector
General for Tax Administration (TIGTA). This office will review your complaint and
evaluate it for appropriate action. If you should have additional information regarding
this matter, please call the TIGTA Hotline at 1-800-366-4484, or you may write to:
Treasury Inspector General for Tax Administration
Attn: Complaint Management Division
Ben Franklin Station - P.O. Box 589
Washington, DC 20044-0589
Federal privacy laws generally prevent an agency from publicly disclosing information
regarding a third party, such as the status or result of an investigation of a particular
person. Consequently, TIGTA will usually be unable to provide you much information
concerning your complaint.
Some limited information about your complaint might, however, be available to you
under the Freedom of Information Act (FOIA), 5 U.S.C. § 552. The kind of information
that might be available would be information about you or information you provided,
such as a copy of any correspondence you might have sent to us. Requests for
information under the FOIA should be directed to TIGTA's Disclosure Office.
If you contact us again about your complaint, please refer to the Complaint Number
referenced above. Thank you for bringing this matter to our attention.
Sincerely,

FILED

,BAH'W~K COUNTY

C,.ERK Dr TH[ Cil!JR'~
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Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606

BY___

(\}..J

DEPfifY"r'[fRi-"---

Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)

MINOR MIRACLE
PRODUCTIONS, LLC,
Plaintiff,

)
)
)
)
)

vs.

)
)
)

RANDY STARKEY,

)
)
)

Defendant, Pro Se

Case No. CY-2008-3920-0C

MOTION FOR
PROTECTIVE ORDER
IN DISCOVERY

----------------------)
MOTION FOR PROTECTIVE ORDER

Pursuant to Rule 26 (c) I.R.C.P., Defendant Starkey moves for a
PROTECTIVE ORDER relative to his federal income tax records requested
as part of Discovery in this case. Defendant Starkey seeks an Order from

1Qk

this Court that infonnation contained within Starkey's federal income tax
records not be divulged in any fonn to any party, other than Plaintiff, either orally
or in writing. Defendant Starkey has already been formally notified by the Internal

Revenue Service that his and his wife's joint tax returns have been compromised
by unlawful access within the Internal Revenue Service.

Starkey will further

detail the breach of security and the status of the Treasury Department's
investigation in his accompanying Memorandum to Support Motion for
Protective 'Order.

Respectfully submitted this ~ day of October, 2009.
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Randy Starkey
1014 Street Road
Kingston Springs, Tennessee 37082
Telephone No. (615) 952-9606
Defendant Pro Se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
)

MINOR MIRACLE
PRODUCTIONS, LLC,
Plaintiff,

vs.

)
)
)
)
)

Case No. CV-2008-3920-0C

NOTICE OF HEARING

)
)
)

RANDY STARKEY,

Defendant, Pro Se

)
)
)

----------------------)
NOTICE OF HEARING

Pursuant to Rule 7 (b) (3) of the Idaho Rules of Civil Procedure, Defendant
hereby gives notice of hearing scheduled in this Court on Monday,
October 26, 2009 at 9:30 AM on Defendant's Motion for Permission to
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Appeal to the Idaho Supreme Court and Motion for Protective Order in Discovery.
DATED this

c;!fh day of October, 2009
ProSe
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